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HOLMES
HARRY FEHILY

Managing Partner

T:01912 3900
E: harry.fehily@holmeslaw.ie

Harry Fehily is the Managing Partner of Holmes. He has a broad range of experience
having worked supporting clients across multiple practice areas. He is an
experienced Commercial Litigation Solicitor and a CEDR (Centre for Effective
Dispute Resolution) Accredited Mediator.

Having extensive experience of advising clients across a range of contentious and
non- contentious matters, Harry practices with an emphasis on commercial
litigation and financial lines claims, including professional negligence litigation,
cyber claims and claims against directors and officers. He also has extensive
experience of resolving property related disputes and shareholders’ disputes. He
practices extensively in the Commercial Court (a commercial division of the High
Court) and is vastly experienced in dealing with cases in this venue.

His work involves dealing with high profile contentious disputes concerning public
and private bodies. Harry advises on public administrative law as it relates to State
bodies, disputes and investigations concerning public bodies, judicial review,
employment law disputes (particularly as they impact on the board and chief
executives of companies), contentious issues as they impact on environmental law,
procurement, planning law and health and safety law.

He has developed considerable experience in the area of construction law.

With extensive experience in insolvency and corporate recovery, Harry represents
liquidators, receivers and examiners. He has been involved in high profile
examinerships. Having developed a particular expertise in assisting both the
company itself entering into the examinership process, he also provides advice to
creditors of the company entering into examinership.

Harry practises in the area of dispute resolution and has been involved in many
mediations. He is an accredited mediator through CEDR (Centre for Effective
Dispute Resolution) in London.


mailto:harry.fehily@holmeslaw.ie

Professional Activities

* Professional Activities

« Chairman of University of Limerick Foundation

« Member of Professional Negligence Lawyers Association (PNLA)

 Member of Forum of Insurance Lawyers (FOIL)

* Member of the Law Society of Ireland’s Guidance and Ethics Committee’s Panel to
assist solicitors in difficulty with the Law Society

« Member of International Lawyer’s Network

* Past President of Limerick Chamber of Commerce

» Special advisor to Mid-Western Hospitals Trust

« Member of International Board of Kemmy Business School

* Former chairman of University of Limerick Concert Hall

* Founding Member of Irish Society of Insolvency Practitioners

« Member of the Law Society of Ireland.
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MICHAEL PEART

Mediator, Arbitrator
Former Judge at the Court of Appeal

Michael Peart was appointed a High Court Judge in 2002.

He was the first Solicitor appointed to the High Court. He
presided over cases in the High Court involving criminal
law, judicial review, personal injuries, immigration law
and commercial law.

Peart became a Judge of the Court of Appeal in October
2014 upon its establishment. In the Court of Appeal, he
delivered judgments on appeals involving defamation,
judicial review, land law, criminal law, discovery, and
professional misconduct. He chaired a committee to
reform legal education of solicitors in Ireland through the
Law Society of Ireland, which presented its findings in
2018.

After retiring from the bench, he has set up his own
practice as a highly experienced arbitrator and mediator.
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MARK CONNAUGHTON SC
MEMBER OF THE INNER BAR

mconnaughton@lawlibrary.ie

Barrister:

. Called to the Bar 1989
. Called to the Inner Bar 2002

Qualifications:

 CEDR Accredited Mediator
» Accredited Advocacy Trainer (IATC)

Practice Areas:

» Commercial/Chancery
 General Common Law
* General Practice



PNLA

Professional Negligence
Lawyers Association

Andrew Butler KC
Tanfield Chambers

“Jurisdiction comparison England & Wales -
Developments covering the statute of limitations,
professionals’ duty of care to third parties and
proximity”



TANFIELD

PROPERTY & REAL ESTATE BARRISTERS

Andrew Butler KC

Year of call Silk

1003 2018

Andrew Butler KC ‘Incredibly impressive on the detail - commercial in his approach, with superb drafting
Skills. He gets on very well with clients. Robust and calls it as he sees it - he doesn't sit on the fence but
gives clear, definitive and reasoned advice. - Legal 500 2022.

Andrew Butler KC is Joint Head of Chambers, and took silk in 2018. He practises in the areas of Property and
Business & Commercial, and is Head of Chambers' Business & Commercial Group. While he accepts
instructions across the full spectrum of commercial and property work, he particularly specialises in
development disputes and professional hegligence matters, with company law issues also forming an
increasing part of his caseload.

Andrew is a qualified mediator and a member of both the Chartered Institute of Arbitrators and the London
Court of International Arbitration. He is an adjudicator on the panel of the Professional Negligence Bar
Association. He was appointed Queen's Counsel in 2018 and his silk practice has gone from strength to
strength, involving an appearance in the Supreme Court, and regular appearances in the Court of Appeal, as
well as the Commercial and Business and Property Courts.

Andrew was short-listed for Barrister of the Year in the Lawyer Awards 2020.

Real Property

Andrew's background is in Real Property and the majority of his practice is in professional negligence and
commercial claims with a property element.

Tanfield Chambers, 2-5 Warwick Court, London, WC1R 5DJ | T:+44 (0) 20 74215300 | E: clerks@tanfieldchambers.co.uk
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TANFIELD

PROPERTY & REAL ESTATE BARRISTERS

In the former context, he has undertaken claims against architects, surveyors, insurance brokers and
solicitors, among other professionals (see, further, “Professional Negligence" below).

In the latter context, he undertakes cases in a variety of fields, including a recent Supreme Court case
involving estate agency fees (Devani v Wells [2019] 2 \WLR 617). In 2022, he has undertaken High Court trials
in matters as diverse as landlord consent to assignment (Gabb v Farrokhzad [2022] EWHC 212, see link to
news article here) and liability for a devastating fire at an oil processing plant in Essex (Smith v Howard [2022]
EWHC 562 (TCQC)). Of Andrew's performance in securing victory in the latter case, his instructing solicitor
commented: “The result of course turned on cross-examination, where hits were scored on both sides.
Perceived [sc. expert] bias proved to be the bigger hit. Not all silks would have been so effective.”

Andrew routinely undertakes advisory work on real estate disputes and developments; recent examples
include the viability of the redevelopment of a major UK shopping centre and two disputes concerning
prime residential real estate in the Bahamas.

Commercial Disputes

Andrew undertakes purely commercial work, often with an international element. A particular example is the
long-running case of UCP v Nectrus (reported on quantum at [2020] PNLR 9), in which Andrew (despite only
being instructed shortly before a 12-day Commercial Court trial) successfully defended the majority of a
multi-million pound claim made against a Cypriot entity in relation to a property venture in India. The case
has attracted interest in particular in relation to a reflective loss case advanced by Andrew; while this was
rejected by the trial judge and the Court of Appeal in Nectrus, it has recently been confirmed by the Privy
Council in a different case (Primeo v Bank of Bermuda) that the defence was sound and that Nectrusis
wrongly decided in this respect. An application to re-open the appeal in Nectrus has been successful [2022]
EWCA Civ 949.

Other recent commercial cases undertaken by Andrew include Auty v Duru, a high value s.994 petition
concerning a Turkish cosmetics group, Quantum Advisory Ltd. v Quantum Actuarial LLP[2022] 1 All ER
(Comm) 473, a leading Court of Appeal authority on covenants in restraint of trade, and 7BD Owen Hollands v
Simons [2021] 1 WLR 992, an important Court of Appeal decision on search orders and common interest
privilege.

Professional Negligence

As set out in the Real Property section, much of Andrew's work both within and beyond the field of property

Tanfield Chambers, 2-5 Warwick Court, London, WC1R 5DJ | T:+44 (0) 20 74215300 | E: clerks@tanfieldchambers.co.uk
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TANFIELD

PROPERTY & REAL ESTATE BARRISTERS

related disputes has a professional negligence element and he acts in claims against all manner of
professionals including insurance brokers, solicitors and architects. Aside from UCP v Nectrus (see
‘Commercial Disputes” above and reported at [2020] PNLR 9), recent and/or ongoing cases include:

¢ a claim against an Employer’'s Agent about the allegedly negligent drafting of a Liquidated and
Ascertained Damages Clause in a major construction contract.

e aclaim against a tax adviser/company law specialist arising out of errors in the establishment of a
family trust fund.

e a claim against a barrister arising out of the Court of Appeal's decision in the residential forfeiture case
of Gibbs v Lakeside Development Ltd [2019] 4 WLR 6.

¢ 3 claim against a solicitor arising out of the drafting of an SPA (involving a novel point under s.14A
Limitation Act 1980).

Andrew is frequently called upon to talk about negligence issues and lectured on the RIBA CPD programme
for many years. He is a member of the PNLA and PNBA, and also sits on the adjudication panel of the latter.

Mediation

Andrew is a trained mediator and has ample experience of the mediation process, both as advocate and
mediator.

Awards

e Lawyer Monthly, Business Barrister of the Year (2015)

Qualifications

e FCI Arb
e MA (Oxon)
o BA

Tanfield Chambers, 2-5 Warwick Court, London, WC1R 5DJ | T:+44 (0) 20 74215300 | E: clerks@tanfieldchambers.co.uk
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Memberships

Chartered Institute of Arbitrators
Commercial Bar Association
Professional Negligence Bar Association
Property Bar Association

Tanfield Chambers, 2-5 Warwick Court, London, WC1R 5DJ | T:+44 (0) 20 74215300 | E: clerks@tanfieldchambers.co.uk
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Limitation — A Mad
Hatter’s Tea Party

Andrew Butler KC

TANFIELD
1
Smith v Cunningham [2023] IESC 13
« P and wife buy property on 12 July 2006 on strength of certificate
wrongly attesting that property constructed in accordance with terms
of planning permission
+ InMay 2008, P agrees terms of sale
+ On 10 June 2008, Council states that it is planning to take
enforcement action in respect of non-compliance
« InOctober 2008, sale falls through as a result of non-compliance —
property market then crashes
+ Proceedings issued on 26 May 2014
TANFIELD
2

Smith v Cunningham [2023] IESC 13

« High Court holds that damage only occurred
on rescission of contract for sale

? f& « Court of Appeal allows appeal on basis that
defect and damage are one and the same and
loss therefore suffered in 2006

« Supreme Court agrees with Court of Appeal

TANFIELD




Smith v Cunningham [2023] IESC 13

“From the moment the sale closed, the plaintiff and his wife were the owners of
a property which was of diminished value, and which would remain at that
diminished value unless and until the planning position was regularised. The
‘defect’, as the fourth defendant submits, did not need to progress in any fashion
as it remained the same threat to the value of the property until corrected. That
injury was on any version ‘manifest’ in the sense in which McKechnie J. used
that term — the fact that the property had not been constructed in accordance
with the relevant permission would have been evident from matching the terms
of the planning permission against the development as it had been constructed.”

Per Murray J at para.78

TANFIELD

s.14A Limitation Act 1980

(1) This section applies to any action for
damages for negligence...where the
starting date for reckoning the period of
limitation under subsection (4)(b) below
falls after the date on which the cause of
action accrued.

TANFIELD

s.14A Limitation Act 1980

[The period within which a claim must be
brought] is either—

(a) six years from the date on which the cause
of action accrued; or

(b) three years from the starting date as defined
by subsection (5) below, if that period
expires later than the period mentioned in
paragraph (a) above.

TANFIELD




S.14A Limitation Act 1980

(5) For the purposes of this section, the starting date for
reckoning the period of limitation under subsection
(4)(b) above is the earliest date on which the plaintiff or
any person in whom the cause of action was vested
before him first had both the knowledge required for
bringing an action for damages in respect of the relevant
damage and a right to bring such an action.

TANFIELD

s.14A Limitation Act 1980

(5) For the purposes of this section, the starting date for
reckoning the period of limitation under subsection
(4)(b) above is the earliest date on which the plaintiff or
any person in whom the cause of action was vested
before him first had both the knowledge required for
bringing an action for damages in respect of the relevant
damage and a right to bring such an action.

Oy,

TANFIELD

s.14A Limitation Act 1980

(5) For the purposes of this section, the starting date for
reckoning the period of limitation under subsection
(4)(b) above is the earliest date on which the plaintiff or
any person in whom the cause of action was vested
before him first had both the knowledge required for
bringing an action for damages in respect of the relevant
damage and a right to bring such an action.

o
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S.14A Limitation Act 1980

(il (6) In subsection (5) above “the knowledge
N required for bringing an action for

R damages in respect of the relevant
damage” means knowledge both—

(a) of the material facts about the
damage in respect of which damages
are claimed; and

(b) of the other facts relevant to the
current action mentioned in
subsection (8) below.

TANFIELD

s.14A Limitation Act 1980

(il (6) In subsection (5) above “the knowledge
\: required for bringing an action for

S damages in respect of the relevant
damage” means knowledge both—

(a) of the material facts about the
damage in respect of which damages
are claimed; and

(b) of the other facts relevant to the
current action mentioned in
subsection (8) below.

TANFIELD

s.14A Limitation Act 1980

(il (6) In subsection (5) above “the knowledge

N required for bringing an action for

N damages in respect of the relevant

damage” means knowledge both—

(a) of the material facts about the
damage in respect of which damages
are claimed; and

(b) of the other facts relevant to the
current action mentioned in
subsection (8) below.

TANFIELD




S.14A Limitation Act 1980

(7)  For the purposes of subsection (6)(a) above, the material
facts about the damage are such facts about the damage
as would lead a reasonable person who had suffered such
damage to consider it sufficiently serious to justify his
instituting proceedings for damages against a defendant
who did not dispute liability and was able to satisfy a
judgment.

TANFIELD
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s.14A Limitation Act 1980

(7)  For the purposes of subsection (6)(a) above, the material
facts about the damage are such facts about the damage
as would lead a reasonable person who had suffered such
damage to consider it sufficiently serious to justify his
instituting proceedings for damages against a defendant
who did not dispute liability and was able to satisfy a
judgment.

TANFIELD
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S.14A Limitation Act 1980

(8)  The other facts referred to in subsection

(6)(b) above are—

(a) that the damage was attributable in
whole or in part to the act or
omission which is alleged to
constitute negligence; and

(b)  the identity of the defendant; and

() if it is alleged that the act or
omission was that of a person other
than the defendant, the identity of
that person and the additional facts
supporting the bringing of an action
against the defendant.

TANFIELD




s.14A Limitation Act 1980

(9) Knowledge that any acts or omissions did or did not, as a matter of
law, involve negligence is irrelevant for the purposes of subsection
(5) above.

TANFIELD
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s.14A Limitation Act 1980

(10) For the purposes of this section a person’s
knowledge includes knowledge which he might
reasonably have been expected to acquire—

(a)  from facts observable or ascertainable by him;
or

(b)  from facts ascertainable by him with the help
of appropriate expert advice which itis
reasonable for him to seek;

but a person shall not be taken by virtue of this

subsection to have knowledge of a fact ascertainable

only with the help of expert advice so long as he has

taken all reasonable steps to obtain (and, where

appropriate, to act on) that advice.

TANFIELD

Striking Cases

« Dobbie —v- Medway HA [1994] 1 WLR
1234

* Graavgard —v- Aldridge & Brownlee
[2005] PNLR 19

TANFIELD
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Andrew Butler KC
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Barrister:

. Called to the Bar 2005

Qualifications:

 BCL (Law & French)
* Chartered Tax Advisor (CTA)
» Advanced Diploma Public Procurement Law

Practice Areas:

Commercial

* Chancery
 General Common Law
e Tort

* Personal Injury Law

Specialisation:

* Construction

* Defamation

¢ Medical

» Professional Negligence
e Public Procurement
 Tax Law



Unless Orders, Calderbank Letters and Losses in Professional Negligence!

A. Introduction

1. This paper considers some of the important aspects of professional negligence
claims. Unless orders are relatively new and practitioners are still only getting to
grips with the idea of an “unless order’ but when one is the subject of such an order
matters come into sharp focus. Unless orders have made the task of drafting a
defence more onerous and time sensitive, gone are the days of looking for a period
of time from the court to draft a defence and taking twice as long with no real

consequences!

2. While “unless orders” make matters time sensitive, Calderbank letters bring the
issue of costs into sharp focus. They are an essential tool in attempting to reduce

the exposure to costs which can often be more than the claim.

3. Finally the paper will look at losses in professional negligence which itself is a

crucial area in professional negligence.

B. Unless Orders

4. In November 2021, changes to default judgment applications under the Rules of
the Superior Courts came into force. Under the amended rules, judgment in default
of defence, or judgment to dismiss the proceedings for failure to deliver a
statement of claim, will be granted on the first return date, except where the justice
of the case requires an extension of time. Where such an extension is granted, the
court will make an “unless order”. An unless order means that unless the
statement of claim or defence is delivered within the extended period, the action

will stand dismissed without any further application to the court.

5. The applicable principle in relation to the operation of unless orders is set out in

Order 27, Rule 15(2) of the Rules of the Superior Courts:

! With special thanks to Catherine Dunne BL.



“ Any judgment by default, whether under this Order or any other Order of these Rules,
may be set aside by the Court upon such terms as to costs or otherwise as the Court
may think fit, if the Court is satisfied that at the time of the default special circumstances
(to be recited in the order) existed which explain and justify the failure, and any
necessary consequential order may be made where an action has been set down under

rule 9.”

6. Where judgment is obtained by default, it may be set aside if special circumstances
exist. This paper will examine the recent decisions of the Superior Courts which

considered the application of such special circumstances.

7. In De Souza v. Liffey Meats & Ors [2023] IEHC 402, Mr. Justice Ferriter set aside
judgment in default of defence obtained on foot of an unless order due to the very
personal circumstances experienced by counsel during the period in which the
defence was to be delivered. The court was satisfied that special circumstances

existed in the case to set aside the judgment.

8. The plaintiff had issued personal injuries proceedings against the defendants
alleging negligence in various aspects of his employment. The case involved three
distinct issues. In January 2022, the defendants’ solicitor briefed counsel to draft a
defence. The draft defence was delivered within two weeks, in addition to a draft

discovery request and a request for a consultation with the clients.

9. In February 2022, the plaintiff’s solicitor requested a defence within 28 days, to
which the defendants” solicitor replied that a draft defence had been received from
counsel and would be delivered as soon as the clients” approval had been obtained.
A consultation took place later that month and the defendants” counsel furnished
an updated draft defence on the same day. Counsel advised that the defence was
not to be delivered until further instructions and an engineering report were

obtained.



10.

11.

12.

13.

14.

In March 2022, the plaintiff issued a motion for judgment in default of defence.
This motion was listed for May 2022, by which time the engineer’s report had been
obtained and furnished to counsel. The week before the default motion, a legal
executive for the defendants’ solicitor corresponded with a trainee solicitor in the
plaintiff solicitor’s firm. The legal executive requested that the motion be struck
out since a draft defence was in hand and awaiting final confirmation. The trainee
responded that they would allow an extension of eight weeks for the defence with

an order for the plaintiff’s costs.

This proposal was agreed to by the legal executive. The next day, the trainee
followed up with the legal executive and outlined that there were new court rules,
referred to at para. 1 above, in relation to default of appearance and defence
motions. As such, counsel had advised that a “unless type order” had to be made.
The legal executive was asked to consent to an unless order allowing ten weeks for

the delivery of the defence.

The legal executive consented to that order, which required a defence to be
delivered by 31 July 2022. Unfortunately, it appears that the legal executive did not
appreciate that they were consenting to an order for judgment unless the defence
was delivered within 10 weeks. The legal executive neglected to inform the

solicitor about the unless order.

When the order was delivered to the defendants’ solicitor, he did not consider the
terms as he was not informed that an unless order was made. A further
conversation was had with counsel in June in relation to the finalisation of the
defence. Two reminders were sent to counsel in September 2022. The defendants’
solicitor only became aware of the unless order when the plaintiff’s solicitor
contacted him on 20 September 2022 outlining that the defence had not been

delivered and therefore judgment had been obtained against the defendants.

The defendants issued a motion to set aside the judgment. The primary reasons

offered for the application were:



15.

16.

17.

18.

19.

a. That the defendants’ legal executive had inadvertently consented to the
unless order without understanding the implications and

b. That counsel had difficult personal circumstances between May and
September 2022 (Counsel’s mother was very ill and passed away in July
2022. His father’s health was also a difficulty and minimised his

engagement with his practice).

This motion was opposed by the plaintiff, who stated that the reasons offered did
not reach the threshold of “special circumstances” required to set aside judgment

pursuant to O27 R15(2).

Ferriter ]. outlined that the date on which the “special circumstances” were
required to crystallise was 31 July 2022, being the date that the defence was due
for delivery. The court was required to assess the meaning of “special

circumstances” under Order 27.

The court made reference to Murphy v. HSE [2021] IECA 3, which dealt with
analogous provisions for special circumstances for the renewal of a summons. In
that case, the court outlined that there was no “hard and fast rule” as to what special
circumstances might be. While the test for special circumstances was higher than
the standard of “good reason”, this did not mean that extraordinary circumstances

were required.

Ferriter J. also referred to McGuinn v. Commissioner of An Garda Siochdna [2011]
IESC 33 in which the Supreme Court held that the appellant had established
special circumstances to set aside judgment where the defendant’s solicitor was
completely unaware that a motion for judgment had not been struck out as agreed
but had instead been adjourned. The solicitor was also told that the matter had

been struck out.

In considering whether special circumstances existed in De Souza, Ferriter J. took

account of the facts that an employee of the defendants’ solicitor held out that they
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had authority to agree to the unless order, a copy of the unless order was sent to

the solicitor and he never properly acquainted himself with the terms of the order.

The court held that the defendants” solicitor’s failure to acquaint himself with the

unless order would not of itself amount to a special circumstance:

“If a solicitor chooses to delegate agreements in relation to important procedural
matters such as the terms of orders for judgments in default (including unless orders)
to a non-legally qualified staff member (or, indeed, to any staff member qualified or not),
he cannot escape the consequences of that by saying that his staff member did not
understand the consequences of the terms agreed or that he was not aware of the terms

agreed”.

. Ferriter J. observed that if the only issue in the case had been the inadvertence of

the solicitor, the court would not have accepted the existence of special
circumstances. However, the court noted the extreme personal difficulties of
counsel in the case, which contributed significantly to the defence not being ready.
The court accepted that the solicitor did not press him for the defence and that
counsel was not in a position to attend to his practice in the same manner between
May and July 2022. The court also remarked that counsel had acted with
“considerable alacrity” in drafted defences in the case prior to the difficulties. The
court had little doubt that but for the personal circumstances of counsel, a defence

would have been delivered within the required period.

As Ferriter ]. was satisfied that special circumstances existed as to why the defence
was not delivered on time, the court turned to address the balance of justice. It was
outlined that the defendants” solicitor had acted quickly once the mistake was
identified, the plaintiff knew the defendants intended to fully defend the case, the
defendants had an arguable defence and that the proceedings had a degree of

complexity.

The court could not see any prejudice to the plaintiff in setting aside judgment.

However, a condition of the order was that the defendants should pay the
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plaintiff’s costs of the default motion and the motion seeking the setting aside of

judgment.

In another recent case of Costern Unlimited Company v. Fenton [2023] IEHC 552,
Costern issued a motion seeking judgement in default of defence against the
defendant, Ms. Fenton. On 8 May 2023, an unless order was made on consent,
extending the time for the delivery and filing of Ms. Fenton’s defence to 5 June
2023. As 5 June 2023 was a bank holiday, the due date defaulted to the next
working date, 6 June 2023. The effect of the unless order meant that if Ms. Fenton
did not deliver and file the defence by 6 June, Costern was entitled to judgment
against her. The defence was not delivered or filed in accordance with the unless

order. Consequently, Costern was entitled to enter judgment against Ms. Fenton.

The plaintiff received a copy of the defence by email on 8 June 2023, and it was
filed in the Central Office on 9 June 2023. On 20 June 2023, Costern served a notice

of trial.

In early July 2023, the Defendant issued an application to extend the time to file
her defence. This application was treated by the court as an application to set aside
the default judgment. Ms. Fenton’s primary argument was that her solicitors
placed the defence in the DX (document exchange) on Friday 2 June 2023, and
erroneously believed that it would be delivered by the date provided in the unless

order of 8 May 2023.

Mr. Justice O’Donnell referred to Order 27 Rule 15(2) as set out above. In
considering the meaning of “special circumstances”, the court endorsed the decision
of Mr. Justice Ferriter in De Souza v. Liffey Meats [2023] IEHC 402 (“De Souza”)

and summarised the relevant principles as follows:

a. The question of special circumstances is to be treated not just at the date at
which the order was made, but at the date of judgment by default; in effect

when the unless order crystallises. This is because it is only when the
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judgment crystallises under the unless order that there is a “failure” to
“deliver”.

b. What amounts to special circumstances must be decided on the facts of a
particular case. However, the test is “ generally accepted [as being] a higher test
than that of good reason”. In other words, some fact or circumstance “beyond
the ordinary or the usual needs to be present”.

c. The court must be satisfied that there are special circumstances before it
considers justification issues such as prejudice and the interests of justice.

d. “In the preponderance of cases”, inadvertence or inattention on the part of a

solicitor will rarely constitute special circumstances.

In Costern, the Court distinguished the case from that of O’Brien v. McMahon
[2023] IEHC 393 on the basis of the different factual circumstances arising and the
fact specific analysis required in these applications. In O’Brien, Mr. Justice O’Moore
found that there was no reason for the defendants not to have delivered a defence
or to have attempted to defend a motion for judgment in default of defence.
Separately, there was an issue in those proceedings in relation to the viability of

the proposed defence.

O’Donnell J. found that the reasonable belief on the part of the defendant’s solicitor
that the defence had been delivered to the plaintiff’s solicitor through the DX, and
in accordance with the terms of the unless order, amounted to special

circumstances.

In respect of the delay in filing the defence in the Central Office, the court was not
persuaded by the defendant’s solicitor’s arguments of a lack of familiarity with the
Rules of the Superior Courts. O’'Donnell ] remarked that if that reason had been
offered on its own, it would not have amounted to special circumstances.
However, the court considered that Order 27 Rule 15(2) does not require it to be
satisfied that special circumstances exist independently for the failure to deliver
the defence and its filing in the Central Office. This was particularly the case as the

tiling requirements are an administrative provision allowing the Central office to
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deal with applications resulting from a default. In respect of justification,
O’Donnell J. remarked that the defendant moved quickly to set aside the default
judgment, and the defence was received by the defendants in a matter of days after
the date specified in the unless order. It therefore followed that there was no

specific prejudice in setting the default judgment aside.

Order 27, Rule 15(2) of the RSC requires the court to recite the special
circumstances in its order. The court in Costern set aside the judgment on the basis
that reasonable efforts were made to comply with the unless order and there was

areasonable belief by Ms. Fenton’s solicitor that the defence would be so delivered.

The key takeaway from Costern is that if an unless order is not complied with, the
party in default should promptly move to set aside any consequent default

judgment and must not delay in delivering the pleading.

In the subsequent case of McGoohan v. The Department of Transport, Sports and
Tourism [2023] IEHC 758, an application to reinstate proceedings that had been
struck out on foot of an unless order was heard by Mr. Justice Jackson. The series
of events relevant to the application commenced in December 2020, when the
defendants issued a motion seeking three reliefs:

a. Directions in relation to the plaintiff’s default of her obligations pursuant to
039, R46 RSG;

b. An Order directing the Plaintiff’s compliance with her obligations pursuant
to Order 39, R46 RSC “to exchange” with the defendants her schedule of
witnesses intended to be called at the hearing of the action, Statement of
Special Damages together with vouchers and Schedule of Expert Reports to
be relied upon at the hearing of the action;

c. An Order striking out the Plaintiff’s claim for failing to comply with O39,
R46 RSC.

This application was dealt with by consent on 22 March 2021 before Mr. Justice

Heslin. The Order allowed the Plaintiff four weeks to exchange the documentation
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referred to. Jackson J. noted that prior to the motion being dealt with by consent,
the plaintiff had furnished certain documentation to the defendant, being a
Schedule without any accompanying vouching materials. Jackson J. observed that
whatever remained to be done, the order of Heslin J. was made on consent.
However, there was no compliance by either party with the exchange order of 22

March 2021.

In June 2021, the Defendants issued two motions - the first sought to compel
replies to particulars and had a return date of 1 November 2021. This motion was
dealt with by consent - the replies were provided prior to the return date but
subsequent to the issuing of the motion and consequently, the motion was struck
out with costs to the Defendants. The second motion was returnable to 11
November 2021 and sought a strike out of the Plaintiff’s proceedings for failure to
comply with the order of Heslin J. of 22 March 2021. The order made in
consequence of this motion erroneously records that counsel for the Plaintiff was
present at the hearing, which both parties accepted was not the case. This motion
resulted in an unless order being granted by Ms. Justice Egan on 15 November
2021. Four additional weeks were provided for compliance with the order of

Heslin J., failing which the Plaintiff’s case would be struck out.

36. Jackson J. noted that the outcome of the plaintiff’s application for reinstatement of

the proceedings was one of considerable detriment if the proceedings were to

remain struck out. However, the court noted the following:

a. There was non-compliance with the order of Heslin J. in March 2021;

b. Correspondence between March 2021 and the issuing of the motions in June
2021 appeared to have been ignored by the plaintift;

c. The two motions which issued in June 2021 were served on the Plaintiff’s
solicitors” Letterkenny offices by registered post and one appeared to have
been ignored by a member of staff in that office. The court also noted that it

remained unclear as to why service was effected on the Letterkenny office,



in view of the Dublin address of the plaintiff’s solicitors” firm featuring on
the Personal Injuries Special Summons;

d. The plaintiff submitted that the unless order of Egan J. of 15 November 2021
was notified by email to the plaintiff’s solicitor on 17 December 2021 in
response to the Plaintiff’s email saying that she would be seeking a hearing
a date. The defendants submits that the order of Egan J. was served via
email on 23 November 2021, a submission which was supported by an

exhibit to the defendant’s solicitor’s affidavit.

37. JacksonJ. noted that judgment had been obtained by the defendants in their favour
by way of a dismissal of the proceedings in circumstances of the Plaintiff’'s default
in complying with an unless order. The court considered the dicta of O’Donnell J.
and Ferriter ]. in Costern and Da Souza respectively, which deal with the “special

circumstances’ test as discussed above.

38. Jackson J. distinguished the present case from Mr. Justice O'Moore’s decision in
O’Brien and Others v. McMahon, mentioned above, where it was held that using
Covid 19 challenges in a vague, non-specific way as an excuse will not be sufficient
to reach the standard required for special circumstances to exist. Jackson J. noted
that it must be remembered that the date upon which the default judgment had
been granted in O’Brien was 6 March 2023, far from the period of intense civic
restriction to the pandemic. Such civic restrictions were in place at the time of the
unless order made in the present case and the curtailments in operation in respect

of motions at that time were accepted by both sides at the hearing.

39. Jackson J. concluded that special circumstances were in existence and on that basis,
formed the view that the interests of justice were such to justify the reinstatement
of the plaintiff’s proceedings. The court relied on the dictum of Heslin J. in May v.
Barrett and Another [2023] IEHC 322:

"Taking everything into account, I also take the view that, were the entire claim of

the plaintiff to stand dismissed without being reinstated in any respect, it would be

10



40.

41.

42.

a disproportionate response by this Court to the plaintiff's conduct, which I have
no hesitation in saying has been substandard. However, it seems to me that that
conduct can more appropriately and more justly be dealt with by means of

appropriate costs orders."?

Jackson J. noted that the special circumstances to be recited on the order were as
follows:

a. The fact that the motion concerned was not served on the address recited in
the Personal Injuries Special Summons;

b. The fact that the original order of 22 March 2021 placed obligations on both
of the parties, referencing an exchange of documents and neither would
appear to have complied with the order within the permitted timeframe;

c. The acknowledged procedural restrictions which were in operation at the

time of making of the unless order herein and at surrounding times.

In the case of Harrington v. Green Way Properties Ltd [2022] IECA 55 the Plaintiff,
Mr Harrington, was a farmer claiming to have a “legal right and a legal claim”
over certain lands earmarked for 200 residential units in Oranmore, Co. Galway.
He asserted an entitlement to remain on and to occupy the lands under a lease and
claimed the defendants and/or their agents unlawfully entered the site, removing
his property and livestock. He initiated proceedings in August 2021 against
Greenway Properties and its associated companies, Greenway Real Estate
Holdings Ltd and Limbal Ltd, in addition to a company providing security on the
lands, You're Secure Solutions Ltd. The directors of each entity were also joined to
the proceedings. The plaintiff sought various reliefs including an order preventing
the defendants from building any houses on the lands until his alleged leasing
contact had expired. The defendants denied all of his claims and submitted there

was no merit to his case, which was delaying a significant commercial project.

Upon application by the defendants, the proceedings were entered into the High

Court’s fast-track commercial list on 1 November 2021, with conditions attached

2[2023] IEHC 322 at para 58.
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regarding the filing of a statement of claim by the Plaintiff within a specified
period. The defendants subsequently issued a motion to dismiss the proceedings
on account of the Plaintiff’s failure to comply with the filing directions. McDonald
] made a further order on 6 December 2021 that unless the Plaintiff delivered a
statement of claim within ten days of the posting of that order, the proceedings
would stand dismissed (the “unless order”). The statement of claim was not

delivered, and the dismissal clause in the “unless order” took force on 20

December 2021.

The Plaintiff appealed to the Court of Appeal against two of the orders made by
McDonald J: the order of 1 November 2021, entering the matter into the
commercial list, and the order of 20 December 2021, when the “unless order” of 6
December 2021 took effect. The plaintiff did not appeal the order made on 6
December 2021. At the directions hearing in respect of the plaintiff’s appeals, the
defendants maintained that the fact that the unless order had not been appealed
and that, as a consequence, the proceedings stood dismissed meant that both of
the appeals before the court were effectively moot. The plaintiff disagreed with
this assertion and confirmed that he was not appealing the order of 6 December

2021.

Mr. Justice Barniville stated that the plaintiff’s decision to appeal only the orders
of 1 November 2021, entering the matter into the commercial list, and 20 December
2021, when the “unless order” of 6 December 2021 took effect, created an
“insurmountable problem” for the appeals. The plaintiff’s failure to appeal the

“unless order” of 6 December was “fatal” to his case:

“His failure to comply with the terms of the unless order and to deliver a statement of
claim within the required period or to appeal from that order and to obtain a stay on the
order means that the order has taken effect and that the proceedings were dismissed on
foot of it”.

[...]

12
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“it is not possible to maintain an appeal in proceedings which have been dismissed on

foot of an unless order without appealing that order” .3

The court noted that the orders with which the appeals were concerned could all
be described as “case management type orders” including the unless order of 6
December 2021 requiring the statement of claim to be delivered and the effect of
the failure to comply with that unless order then being confirmed by the court in
the order of 20 December 2021. Barniville P. stated that the court “should be slow to
interfere with orders of that kind but can do so if satisfied that there was a clear error of law

involved or an incorrect exercise of discretion which led to an injustice to the plaintiff”

The default position remains that failure to comply with a direction of the court
within a period specified in an unless order will result in a plaintiff having liberty
to enter judgment or the dismissal of the proceedings. However, these judgments
offer insight into the special circumstances (often human factors) that may arise

and result in default of an unless order, for which there are stark consequences.

Calderbank Letters

Defendants’ insurers have always been on the back foot in relation to attempting
to achieve timely and cost effective settlements, in circumstances where it is more
financially beneficial for plaintiffs” solicitors not to engage in negotiations until the
parties appear at the steps of the courtroom. However, the use of a Calderbank
letter can financially penalise a plaintiff for adopting this course of action and

accordingly, the Calderbank letter is a significant tool for defendants.

A Calderbank letter is a letter written by one party, generally the defendant, to the
plaintiff, making an offer to resolve the litigation. The letter must:

i. Carry the heading “Without Prejudice Save as to Costs”.

ii. Contain a specific offer to the plaintiff in settlement of the plaintiff’s

claim in respect of both general and special damages;

3 [2022] IECA 55 at 44 and 45.
4 Ibid at 63.
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iii. State that the defendant also offers to pay the plaintiff’s reasonable
costs and expenses on a party basis up until the date of acceptance of
the offer;

iv. Confirm that if costs cannot be agreed between the plaintiff and
defendant, they will be referred to taxation;

v. Contain a specific date before which the plaintiff must accept the
offer;

vi. Must state that although the offer is made without prejudice to the
issue of costs, the right to refer to the correspondence on any issue of
costs which may subsequently arise is reserved; and

vii. Make clear the consequences of not accepting the offer.

Initially, Calderbank offers were used only in matrimonial proceedings and take
their name from a 1975 case of Calderbank v Calderbank [1975] 3 All ER 333, but
they are now more common in general litigation. They are becoming more
commonly used because the courts have demonstrated a willingness to impose
costs penalties on plaintiffs who do not accept reasonable offers or refuse outright
to engage in negotiations. The more frequently that costs penalties are imposed
against the plaintiff, the more often Calderbank offers will be taken seriously. An
offer which puts the plaintiff on risk of the proceedings, even if it represents 90 per
cent of the plaintiff’s legal advisors” view of the value of the claim is likely to
provoke a resolution or alternatively an indication from the plaintiff’s solicitors

that a small increase in the offer will resolve the claim.

Section 17 of the Civil Liability and Courts Act 2004 states that a formal offer must
be made during the course of proceedings. However, Calderbank letters were
essentially excluded from use in personal injury claims until the enactment of
section 169(1) of the Legal Services Regulations Act 2015 (“the 2015 Act”) which
came into effect on 7 October 2019.

Rule 3(1) of Order 99 of the RSC states the following:

14
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“The High Court, in considering the awarding of the costs of any action or step
in any proceedings, and the Supreme Court and Court of Appeal in considering
the awarding of the costs of any appeal or step in any appeal, in respect of a
claim or counterclaim, shall have regard to the matters set out in section 169(1)

of the 2015 Act, where applicable”.

Section 169(1) of the 2015 Act states the following:

“A party who is entirely successful in civil proceedings is entitled to an award of
costs against a party who is not successful in those proceedings, unless the court
orders otherwise, having regard to the particular nature and circumstances of the

case, and the conduct of the proceedings by the parties, including -

[.]

(f) whether a party made an offer to settle the matter the subject of the proceedings,

and if so, the date, terms and circumstances of that offer”.

A Calderbank letter is not subject to any time limits and can be made at any stage
in the proceedings, even during the hearing of a case. In those circumstances, even
if a party is out of time to make a Section 17 offer or notice of tender offer, it is now
the case that any offer made in writing, including a Calderbank offer, must be
taken into account by the trial judge when considering the question of costs at the

conclusion of the proceedings.

The case of Higgins v. The Irish Aviation Authority [2020] IECA 277 concerned an
Aer Lingus pilot who was awarded a sum of €387,000 in defamation proceedings.
This award was appealed by Aer Lingus and was subsequently reduced to €76,500
by the Court of Appeal. A Calderbank letter was served by the appellant on 14
April 2020, wherein it was proposed that the respondent retain €100,001 of the

damages in his favour, that he would retain the benefit of the order for costs made

15



in the High Court and that the parties would each bear their own costs of the
appeal. The offer was open for acceptance until 21 April 2020, with the appeal
being listed for hearing on 28 April.

55. Mr. Justice Murray stated that:

“if a defendant to proceedings wishes to put their opponent on risk of costs where
they appeal against the quantum of an award made against them they have it in
their power to make an offer that reflects the damages likely to be awarded to the
plaintiff. If they do this at the same time as they lodge their appeal, they avoid having
to pay their opponent’s costs. If they do so (as happened here) at a later stage when
additional costs have been incurred, they should offer to pay their opponent’s costs

up to that point for the offer to be effective.

The respondent was presented by the appellant with an offer which it refused, and
in resisting the appeal (and incurring consequent costs) it obtained a better award
than the appellant had tendered. However, [the appellant] failed in critical parts
of the appeal (both in not holding the quantum awarded by the jury and in not
having the matter remitted to the High Court for a new hearing before a jury). He
could have protected his costs by making his own offer or counter-offer but failed to
do so. In those circumstances, making no order as to costs appears to me to be the

option that most fairly distributes the cost burden of the appeal ™.

56. Murray J. also noted that although the phrase “costs follow the event” appears in the
marginal note of section 169 of the 2015 Act, it does not feature in the section itself
and has been purged completely from Order 99 of the RSC. This observation
perhaps reflects a slight shift away from the general rule that “costs follow the event”

in the 2015 Act.

5[2020] IECA 277 at paras 28 and 29.

16



57.

58.

59.

60.

61.

The court emphasised the “decisive importance” of Calderbank offers under section
169 but concluded that the Calderbank offer in this case was less than effective,
taking into consideration the late stage at which it was made and the fact that it

was not accompanied by an offer to pay costs incurred up to that date.

In the case of Shannon v. O’Sullivan [2016] IECA 105, the Court of Appeal
endorsed the use of Calderbank letters where the plaintiffs failed to obtain an
award greater than the Calderbank offer. Mr and Mrs Shannon were awarded
€90,000 and €130,000 respectively for general damages in the High Court. The
Court of Appeal reduced the general damages of each Plaintiff’s claim to €40,000
and €65,000 respectively. The Defendant had served Calderbank letters offering
€42,000 and €72,000 respectively and therefore neither plaintiff beat the
Calderbank offer. At the conclusion of the appeal, the appellants relied upon the
Calderbank letters in support of applications to affix the plaintiffs with all of the

costs subsequent to the latest date for acceptance of the Calderbank offers.

Ms. Justice Irvine concluded that:

“harsh and all as it is on the plaintiffs it would not be just or fair to the defendants
who made such offers, which had they been accepted would have protected the
plaintiffs from the risk of incurring costs on this appeal, to be affixed with paying
their own costs in respect of two appeals which they considered were unwarranted

having regard to the offers which they made”®
Accordingly, the court awarded the costs of the appeals to the defendant and
directed that those costs be set off against the award of costs made in the plaintiffs’

favour in the High Court.

Certain points should be borne in mind when making Calderbank offers:

6[2016] IECA 105 at 17.
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(i) It will be for the Defendant to petition the court that the Calderbank offer
was such that it ought to displace the principle that costs follow the event,
and it will be for the Court to determine the extent to which that principle
should be displaced.

(ii) The Court will scrutinise the date of the offer. Once liability and quantum
investigations are concluded, the earlier the offer is made in the litigation
process, the better, in order to minimise costs and increase the potential
costs burden on the plaintiff, should they fail to beat the amount offered.

(iii)  The offer should include a clear time limit so that the plaintiff can clearly
understand how long the offer remains open. The plaintiff should be
afforded sufficient time to consider the offer carefully and take advice. An
offer that remains open for 24 hours without good reason will likely not be
looked upon as favourably as an offer remaining open for 21 days.

(iv)  The plaintiff should be advised of the defendant’s intention to refer to
the letter at the conclusion of proceedings in order to fix the plaintiff with
the costs of defending these proceedings, to include all reserved costs or
costs in respect of discovery.

(v) The court will also look closely at the circumstances of the offer and it will
likely consider, for example, whether it was made with or without an
admission of liability, and if the latter, the extent to which that position was

reasonable.

62. Given the broad wording of section 169(1) of the 2015 Act, which permits the court
to consider both the nature and circumstances of the case, and the conduct of the
parties, it is arguable that a plaintiff may struggle to avoid a costs penalty should
they unreasonably reject a Calderbank offer and proceed to only marginally exceed

it at trial.

D. Losses in Professional Negligence

The UK Approach

63. Defining the scope of a professional adviser’s duty of care to their client is critical

to the success of clients and advisors alike. This challenge has frequented the courts
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in the UK for many years before the seminal decision of the House of Lords in
South Australia Management Corp v. York Montague Ltd (SAAMCO) [1996]
UKHL 10. The so-called ‘'SAAMCO principle’ or “scope of duty principle” states
that in order to recover damages for the consequences of negligent advice, a
claimant must prove that its loss was the reasonably foreseeable consequence of
that advice. However, this alone is not sufficient. The crucial element which must
be demonstrated in every case is that the damage suffered by the claimant falls
within the scope of the adviser’s duty, being damage that the adviser was obliged
to take care to prevent. The adviser is not liable in damages in respect of losses that
fall outside the scope of their duty of care. Essentially, a professional adviser owes
their client a duty to take reasonable care in carrying out the adviser’s activities,
but that does not mean the duty extends to every kind of harm that the claimant

may suffer as a result of a breach of that duty.

The SAAMCO case involved a claim against a valuer who negligently
overestimated the value of a property, leading to significant financial loss for the
claimant when the borrower defaulted. The court had to decide whether the valuer
was liable for all losses resulting from the transaction or just the specific losses

directly linked to the inaccurate valuation.

Initially, the High Court found the valuer liable for all the claimant’s losses,
including those resulting from the default. The reasoning provided was that the

negligent valuation had led to the transaction and the subsequent losses.

The Court of Appeal reversed this decision, distinguishing between ‘no transaction
cases’, where the transaction wouldn’t have occurred without the negligent advice
and ‘successful transaction cases’, where the transaction would have proceeded
but on different terms. The court concluded that advisers are only liable for the
specific consequences of their negligence, not all losses flowing from the

transaction.
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The House of Lords further clarified this approach, shifting focus from the measure
of damages to the claimant’s cause of action. Lord Hoffman introduced the
“mountaineer’s knee” analogy to explain the principle. In this analogy, a
mountaineer, reassured by a doctor’s negligent advice, undertakes a climb and
suffers an unrelated injury. While the injury is a foreseeable result of the climb, the
doctor’s duty did not cover such outcomes, underscoring the principle that
advisers are not liable for all consequences of their advice. on the scope of the

adviser’s duty.

The UK Supreme Court recently revisited the principle in three rulings: BPE
Solicitors and another v. Hughes-Holland [2017] UKSC 21, Manchester Building
Society v. Grant Thornton UK LLP [2021] UKSC 20 and Khan v. Meadows [2021]
UKSC 21

In BPE Solicitors, Mr. Gabriel lent £200,000 to Mr. Little for the development of a
disused heating tower on an airfield. The building, owned by a company
controlled by Mr. Little, was to be transferred to a special purpose vehicle (SPV)
for the development, funded by the £200,000. BPE Solicitors (BPE), acting for Mr.
Gabriel, inadvertently confirmed his misunderstanding of the arrangement by
using a template from a prior failed transaction. The project failed, resulting in Mr.
Gabriel losing his entire investment. Initially, the High Court awarded damages
against BPE, covering Mr. Gabriel’s entire loss’. However, the Court of Appeal
later reduced these damages to nil, attributing the loss to Mr. Gabriel's commercial

misjudgements?.

The Supreme Court dismissed the appeal, clarifying the application of the
SAAMCO principle, which, it observed, has often been misunderstood. It noted
that the SAAMCO principle is not about legal causation; rather, it focuses on the
scope of the duty. In SAAMCO, the claimant lenders' entire loss was attributable

7[2012] EWHC 1193
8 [2013] EWCA Civ 1513
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to their decision to enter into the transaction, applying the “but for” test. The
essential point is determining the scope of the duty owed. The valuer in SAAMCO
was only responsible for the lender having inadequate security, while the lender

was responsible for deciding whether to lend.

The court defended the SAAMCO counterfactual as a tool distinguishing between
losses resulting from the defendant’s wrong and losses from the decision to enter
the transaction. It noted that although the counterfactual can be mathematically
imprecise, such precision is not always attainable in the law of damages. The
Supreme Court rejected the strict distinction between information and advice
cases. Instead, it emphasised the adviser's role in guiding the decision-making
process versus contributing part of the material for the client’s decision. In the

latter, responsibility for the decision is the client’s alone.

In the case of BPE Solicitors, BPE did not assume responsibility for Mr. Gabriel’s
decision to lend money. Their role was limited to drafting the facility agreement
and the charge. They were unaware of the project's specifics or Mr. Little's financial
status. BPE confirmed Mr. Gabriel’s assumption about one factor in his project
assessment, and he would have lost his money regardless, as the expenditure did
not enhance the property value. Thus, the loss was due to Mr. Gabriel’s commercial

misjudgements, not BPE’s actions.

The Supreme Court's decision in BPE Solicitors was initially thought to be the
definitive UK authority on the scope of duty and recoverable damages in
professional negligence cases. However, the UK Supreme Court recently
addressed the issues of causation, loss, and damage in negligence cases in the
combined judgments of Manchester Building Society v. Grant Thornton UK LLP
[2021] UKSC 20 and Khan v. Meadows [2021] UKSC 21. These cases clarified the

approach for assessing these elements.
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75.

76.

77.
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79.

In Khan, Ms. Meadows visited her GP practice to determine if she was a carrier of
the hereditary disease haemophilia. The practice only tested for the presence of
haemophilia and not for the haemophilia gene. At a follow-up appointment with
Dr. Khan, she was incorrectly informed that the blood tests were normal.
Consequently, Ms. Meadows believed any child she might have would not have
haemophilia. Several years later, she gave birth to a child who not only had
haemophilia but was also autistic. The child's autism, unrelated to haemophilia,

significantly complicated the management of the haemophilia.

Dr. Khan admitted negligence and liability for the haemophilia-related costs but
denied responsibility for costs associated with the child's autism. The Supreme

Court ruled that Dr. Khan was not liable for these additional costs.

In Manchester Building Society (MBS) v Grant Thornton, MBS sued its auditor, Grant
Thornton, over incorrect advice regarding the accounting treatment of interest rate
swaps for its lifetime mortgage portfolio. Due to the flawed advice, MBS had to
close out the swaps, resulting in a significant mark-to-market loss of £32.7 million.
Grant Thornton acknowledged the advice was negligent but disputed liability for
the claimed losses. While causation was established, the High Court found that
Grant Thornton had not assumed responsibility for MBS's position in the swaps,
attributing the loss instead to market forces. The Court of Appeal upheld this view
but focused on whether the advice constituted an information case or advice case,
ultimately categorising it as an information case and limiting Grant Thornton's

responsibility.

The Supreme Court, however, overturned this decision. It argued against rigidly
distinguishing between information cases and advice cases, as such labels often
blur the reality of professional advisory roles. The Court emphasised focusing on

the purpose served by the duty of care assumed by the adviser.

In this context, MBS had sought and received advice from Grant Thornton on

whether it could use hedge accounting for its business model. Following this
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83.

advice, MBS implemented the business model, entered into further swap
transactions, and consequently faced losses when hedge accounting proved
unfeasible. The Court concluded that these losses fell within the scope of the duty

of care assumed by Grant Thornton.

The Irish Approach

In Ireland, SAAMCO was considered and applied by Mr. Justice Clarke (as he then
was) in ACC Bank plc v. Johnston p/a Brian Johnson & Co Solicitors [2011] IEHC
376. In that case, damages, which had been found to be recoverable on a “no

transaction” basis, were limited on foot of that analysis.

The various criteria for the establishment of a duty of care were considered by the
Irish courts in the case of Whelan v. AIB [2014] IESC 3. The case concerned a loan
of €25m advanced for the purchase of investment property; the deal, which
initially seemed very attractive, subsequently turned into what O’Donnell J. (as he

then was) described as ‘a disaster’.

The bank secured a judgment for the entire amount of the loan against the
plaintiffs, who then brought proceedings against two firms of solicitors who had
given advice in relation to the transaction. One of the firms, LK Shields, had been
retained only in relation to part of the deal (a co-ownership agreement) and had
not been instructed by the clients that their understanding was that the loan was
advanced on a non-recourse basis, and that this was a pre-condition to the clients

for the taking out of the loan.

The High Court found, with regard to the duty of care of LK Shields, that there
was indeed proximity between the parties, and that it was reasonably foreseeable
that the plaintiffs would suffer loss if the advice was incorrect, but that it was not
just and reasonable that a duty of care should be imposed. The court’s view was
based in part because the firm had been retained on a limited retainer and fee, quite

late in the transaction, with regard to a co-ownership agreement only.
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84. The Supreme Court, however, disagreed, citing the caselaw since Hedley Byrne v.

85.

86.

Heller & Partners [1964] AC 465 to the effect that a professional person may be
liable for advice whether or not there is a contract or retainer with the person to
whom the advice is given, and emphasising the importance of the context in which
a professional person provides advice. In the court’s view, it was clearly
reasonably foreseeable that the clients might suffer loss if the firm’s advice was
incorrect. In this case, although it was outside the terms of the firm’s retainer, the
firm had advised the clients of its view that the facility letter for the making of the
loan was issued on the basis that the bank’s only recourse in the event of default

would be to the land itself, and not to the borrowers individually.

In the Whelan v AIB decision, the Supreme Court, having found that the defendant
law firm owed a duty of care, went on to find that the firm had been in breach of
this duty due to the advice given by a solicitor in the firm to the plaintiffs to the
effect that the facility letter for their loan was to be issued on the basis that recourse
under the agreement was limited to the secured property and not to the borrowers

personally.

The Supreme Court decision in Whelan provides a good example of the role of
causation in establishing liability for negligence. Although, as noted above, the
court had accepted the plaintiffs” arguments that the firm owed a duty of care, and

that they had been in breach of that duty.

87. However, the court went on to find that the breach had not caused the plaintiffs’

loss, on the basis that the evidence before the court supported the law firm'’s
argument that the plaintiffs had not relied on the advice in question, and that the
advice had not, therefore, caused the loss. The court found that, even though the
advice was incorrect, no reliance was placed the error, and the loss was in fact

caused by the collapse in the value of the secured property.?

°[2014] IESC 3, at para. 79.
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In the case of AIB plc v. Seamus Maguire & Co Solicitors [2016] IESC 57, the
Supreme Court addressed how to measure damages when a solicitor breaches an
undertaking to secure a first charge over a property. The ruling determined that
damages should reflect the value of the lost security at the time of the breach, not

at a later date when the security might have been enforced.

In this case, an assistant solicitor provided an undertaking to the bank to secure a
property with a loan; however, the funds were misused. The bank only became
aware of the breach some 18 months later. As an initial point, this was not a “no
transaction” case. Rather, AIB sought the full €3million on the basis that the court
allegedly had an inherent jurisdiction - as part of its function in regulating
solicitors as officers of the Court - to award not merely compensatory damages for
breach of a professional undertaking, but also punitive damages. It was argued
that the full €3million amount of the loan advanced should thus be repaid by the
defendant solicitors in light of the relevant solicitor's fraud, not just the loss of the

security which AIB should have had.

The High Court accepted the submissions of AIB and gave judgment for the full

amount of the loan, based on:

(i) an acceptance that it had an inherent jurisdiction to award not merely
compensatory, but also punitive, damages for a solicitor’s breach of
undertaking; and

(ii) the fact that the assistant solicitor had acted fraudulently in the present case,

thereby justifying not just a compensatory, but rather a punitive, award.

The Supreme Court, however, allowed the appeal and directed that the revised
damages award should be based on the value of the lost security, as opposed to
the full value of the loan advanced. In determining the appropriate level of

compensatory damages in the present case, the Court stated that:
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“... the first port of call in relation to the assessment of damages which arise from the loss

of an asset is to consider the value of the asset lost at the time of the wrongdoing which

gave rise to the loss [i.e. June 2007 when the breach of undertaking occurred]. In

this case the asset lost was the security which should have been in place over Moongate.
... Immediately after [the breach of undertaking] ... occurred AIB had suffered a loss
equivalent to the loss in the value of the security at that time.” (Emphasis added)

92. The Court also referenced the fact that:

“... AIB was deprived of the opportunity of considering how best to protect its position
by the fact that the breach of undertaking was concealed from them for a period of 18

months ... [This] lends wei¢ht to the view that it would not be appropriate, in all the

circumstances of this case, to depart from the default position of assessing damages as

of the time of the wrongdoing.” (Emphasis added)

93. On that basis it was not correct to assess the value of AIB’s loss by reference to the
lost security’s value at the time it might otherwise have sought to enforce it i.e.
€650,000 in January 2009 (post-market fall). Rather the Court remitted the matter
back to the High Court to assess the value of the security as at the date of the breach
of undertaking in June 2007.

94. In the case of Rosbeg Partners v. LK Shields (a Firm) [2018] IESC 23, the Supreme
Court dramatically reduced the level of damages awarded to a plaintiff from

€11million to €5.2million. Delivering the court’s unanimous judgment, Mr. Justice

O’Donnell (as he then was) held:

“It may be true that the loss of the plaintiff followed from the defendant’s
negligence, but that does not mean that it was caused by it, in fact, or more
importantly in law. The butterfly may beat its wings and cause an earthquake
on the other side of the world, but this is not the principle on which loss is to be

recoverable in law”.
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In 1994, Rosbeg Partners (‘Rosbeg’) purchased commercial property in an
industrial estate in Dublin 12. LK Shields (‘"LKS’) acted as Rosbeg’s solicitors for
the transaction. However, LKS failed to register a part of the property (Lot 3) in the
Land Registry. This failure did not affect Rosbeg’s title over the land, but

registration was necessary for any future sale of the land to complete.

In 2006, Rosbeg decided to sell Lot 3 and received a verbal offer of €6.5 million
from the owner of an adjoining plot of land. Rosbeg rejected this offer. In
September 2007, the adjoining owner increased the offer to €10 million, subject to

contract.

Around that time, the parties became aware of LKS’s failure to register Lot 3. LKS
remedied this failure, and the land was finally registered by October 2008.
However, due to the downward spiral of property prices in 2008, the value of the
property was dramatically reduced. As a result, the offer to Rosbeg was ultimately

reduced to €6 million by October 2008.

Rosbeg initiated proceedings in the High Court seeking damages for the loss it
suffered, which it claimed was caused by LKS's failure to register the property.
The issue of LKS’s negligence was not contested in the High Court; rather, the main

issue was the calculation of the damages due to Rosbeg.

By the time the action was heard in the High Court, the value of the property had
plummeted to €1.5 million. The High Court found that Rosbeg had decided to sell
the property for €10 million in 2007 and would have sold it at this time if the title
had been registered. Rosbeg lost out on this opportunity because of LKS's

negligence in failing to register the title.

The High Court awarded Rosbeg €11.5 million, which included €8.5 million
(the difference in the value of the property between the date of the agreement to

sell and the date of the trial) as well as damages for increased Capital Gains Tax
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(CGT) and additional interest due to the bank which had financed the purchase of
the property by Rosbeg in 1994. The High Court award was upheld by the Court
of Appeal.

101. The matter came before the Supreme Court. The Supreme Court considered
Rosbeg’s argument that LKS’s negligence directly caused it to suffer loss.
However, it held that even though the loss followed from the negligence, it did not

mean that the negligence was the direct cause of it. Justice O’Donnell commented:

“It is a lot easier to make profits on paper than in real life, and particularly when the

exercise is being carried out in retrospect.”

102. The Court identified two other causes which led to Rosbeg’s loss: the collapse
of the property market and the decision not to sell in October 2008. By October
2008, LKS had remedied the registration issue, and Rosbeg had an option to sell
Lot 3 at €6 million.

103. The Court held that €4 million was a more appropriate award of damages in
respect of the fall in value of the property. This was the difference between the
offers as they stood in October 2007 and October 2008. LKS ought not to be
punished for the fall in property values between October 2008 (when it registered
the property) and the High Court hearing. The total award made by the Supreme

Court was €5.2 million, which included CGT and interest.

E. Conclusion

104. The three issues addressed in this paper are essential when dealing with a claim
for professional negligence. While an “unless order” helps to focus the mind, the
Calderbank letter and the assessment of losses are important matters to consider

in achieving an appropriate resolution to a professional negligence claim.

James Burke BL
3 June 2024
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“If I would have asked people what they wanted,
they would have said faster horses.”

Attributed to Henry Ford

CONTEXT
Change, Outlaws, Black Swans & more....
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CONTEXT

Change, Outlaws, Black Swans & more....

The Digital Environment / Artificial Intelligence

4IR —The Fourth Industrial Revolution

The Global Economy

The Environment

Events, Dear Boy, Events
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CONSTRUCTION

Onwards and Upwards.....

OVERVIEW

Value of the Irish Construction Sector - €40bn
Employment- 160,000

Emissions — 37% of total national emissions (23%
operational & the balance embodied)

Waste generated — 9m tonnes (85% soil and stone)
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Onwards and Upwards....

m Sisk €1,740m

Winthrop €1,033m

m Cairn Homes PLC €666m

Bodgit & Scarper €0.1m
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PRESSURES

LEGISLATION ECONOMICS

DIGITAL
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INTELLIGENCE
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Onwards and Upwards.....

THE STATUTORY & CONTRACTUAL ENVIRONMENT

PlanningActs & Regulations
Building Regulations

Building Control Regulations
Health & Safety Legislation
Utilities Regulations & Bye Laws
Codes of Practice / Eurocodes
Construction Products Legislation
Professional Registration

Public Procurement Regulations
Building Contracts / Professional Appointments
Consumer Protection Legislation
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Structuralfire protection regulation 1949
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Structural fire protection guidance 2024
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CONTRACTOR DESIGN RISK
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MODERN METHODS OF CONSTRUCTION

Madern bethods
af Construction
Introductory Guide
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VOLUMETRIC CONSTRUCTION
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PANELISED CONSTRUCTION
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Showroom sales
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CONSTRUCTION
Onwards and Upwards....

SIMILARITIES
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WHAT MAY HAVE CHANGED

Off-Site / Modular / Volumetric Approach
Greater Digital Dependence

After Sales Service
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Developer is a Franchisee of a Global Brand
Developer responsible for Sales, Permits & Infrastructure
One Stop Shop for House & Apartment Procurement

Environmentally Friendly - Lean / No Waste Process
Superior Construction Standards— Low Risk
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REMEDIAL WORKS —THE ‘PRIORY HALL' SYNDROME
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REMEDIALWORKS —THE ‘PRIORY HALL' SYNDROME

TRENDS INTHEARCHITECTURAL PROFESSION & IN THE CONSTRUCTION SECTORIN GENERAL

CONSTRUCTION
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REMEDIALWORKS — ISSUES

Scoping and Identification of Defects
Unforeseens

Complexity

Scope Risks

Prioritization of Remedial Works
Cost/Benefit Analysis

Original Standard v Upgrade
Statutory Compliance & Certification
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RECYCLING OF BUILDINGSAND COMPONENTS
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RECYCLING OF BUILDINGSAND COMPONENTS

Cireular Buildings
Toolkit
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DOMESTIC REFURB — THE DERMOT BANNON SYNDROME
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DOMESTIC REFURB - ISSUES

Inexperienced Clients

Tight Budgets v High Aspirations

Young architects cutting their teeth

Low Skillsets

Varying Quality of Existing Building Stock
Compliance Issues

« CIRI
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ARCHITECTURE : PN LA

A Profession in Flux....

THE GRAND BARGAIN UNDER PRESSURE...

“In return for access to their extraordinary knowledge in matters of great
human importance, society has granted the professions a mandate for
social control in their field of specialization, a high degree of autonomy in
their practice, and a licence to determine who shall assume the mantle of
professional authority”

Donald Schon (via Susskind)
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ARCHITECTURE : PN LA

A Profession in Flux....

THE GRAND BARGAIN UNDER PRESSURE...

Liberalization and Competition

Move from a Bespoke Service

Bypassed “Gatekeepers”

Demystification

More Options for Clients — Online Self-help, Mass Customization
Ongoing Technological Transformations

Requirements for New Skillsets in Communication & in Data
Reconfigurization of Work — some Specialisms become routine
New Labour Models — Para-professionals and New Specialisms
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A Profession in Flux....

THE PRESSURES & WHERE IS AL INALLTHIS...

Increased Complexity & Diversity of Commissions
Expanding Legislative Backdrop

The Innovation Risk

Larger Team Sizes leading to Co-ordination Pressures
Direct Consumer Access to Building Procurement
Increased Competition

A.l.—Turkeys Voting for Christmas?
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A Profession in Flux....

DESIGNTEAM COMPLEXITY

Irish Life Centre 1980 rish Life Centre 2024
. Client

* Structural Enginee
+ Building 5
Engine
Quantity Sur
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A Profession in Flux....

TACKLING THE PROBLEMS....

Upskilling to address the significant increase in the complexity of
buildings & in the building process

Collaborative Inter-disciplinary Approach across a Broader Range of
Disciplines

Mindset Change - designing new buildings will no longer be the holy
grail

Design for Reuse & Adaptation
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A Profession in Flux....

BUILDING INFORMATION MODELLING (BIM)
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TRENDS & CONSEQUENCES
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Gazing into the crystal ball....

MMC - CONSTRUCTION CONSEQUENCES

Rise in Design / Manufacture / Build Contracts

Superior Quality Control, Lower Design & Construction
Risk, and Leaner Greener Buildings

Consolidation of Standards & Type Approvals

Greater Consumer Access

Faster Construction

Cost savings?

Deskilling?
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EPNLA

Gazing into the crystal balL....

REFURBISHMENT - CONSTRUCTION CONSEQUENCES
* Increased Design & Construction Risk

* Greener Buildings
* Issues with Building Regulations Compliance
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Gazing into the crystal ball....

SOME CONSEQUENCES FOR ARCHITECTS

Consolidation of Practices into a Limited Number of Larger
Groups

Rise of the Multi-Disciplinary Practice

Increase in Number of Very Small Practices

Continued Rise of the Specialists

Rise of the Star Architect (Influencer?)

Rise of the Para-Architect (Parkitekt?)
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Gazing into the crystal ball....

DEMISE OF THE ORGANIC EXPERT WITNESS?
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mediations. He is an accredited mediator through CEDR (Centre for Effective
Dispute Resolution) in London.


mailto:harry.fehily@holmeslaw.ie

Professional Activities

* Professional Activities

« Chairman of University of Limerick Foundation

« Member of Professional Negligence Lawyers Association (PNLA)

 Member of Forum of Insurance Lawyers (FOIL)

* Member of the Law Society of Ireland’s Guidance and Ethics Committee’s Panel to
assist solicitors in difficulty with the Law Society

« Member of International Lawyer’s Network

* Past President of Limerick Chamber of Commerce

» Special advisor to Mid-Western Hospitals Trust

« Member of International Board of Kemmy Business School

* Former chairman of University of Limerick Concert Hall

* Founding Member of Irish Society of Insolvency Practitioners

« Member of the Law Society of Ireland.
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Partner

T:061 445551
E: michael.murphy@holmeslaw.ie

Michael Murphy, Partner, joined the firm in 2009 and specialises in professional
negligence litigation and dispute resolution. He leads our Healthcare, Pharma and
LifeScience group.

Practising in the non-jury area, Michael works with particular emphasis on
professional indemnity, having experience in negligence cases involving architects,
engineers, solicitors, barristers and insurance brokers, as well as claims against
directors and officers. He has considerable experience of assessing liability and
quantum issues, including the ‘no transaction’ principle. He advises insurers on
coverage matters, particularly for requlated professions, advising on the solicitors’
Minimum Terms and Conditions, surveyors’ RICS Minimum Terms and accountants’
CARB Minimum Approved Policy Wording. Specialising in delivering efficient
services and, where necessary, innovative solutions, Michael applies these skills to
challenging financial lines claims.

Michael also deals with personal injuries litigation in relation to both public
liability and employers’ liability claims. With significant expertise in advising clients
on complex liability and quantum issues in such cases, he also frequently resolves
cases without the input of counsel where appropriate. In both the non-jury and
personal injury spheres he has experience in dealing with litigation against
construction companies, private companies and health service providers.

Having significant experience in commercial litigation, Michael handles commercial
disputes, personal injury actions in the Circuit and Superior Courts, alternative
dispute resolution (including mediation and arbitration) and cases before the
Commercial Court. He has dealt with judicial review cases and injunctions and has
also dealt with cyber claims, including the misappropriation of significant sums of
money from professionals by cyber criminals. Michael achieves excellent results,
such as the recovery of a substantial amount which was frozen in the bank of
another EU Member State. He also advises on the GDPR, including compliance
strategies, risk minimisation and litigation arising from data breaches.

Michael acts for international and domestic insurance companies, loss adjusters,
financial institutions, statutory bodies, construction companies, SME’s, large
corporates and private clients.


mailto:michael.murphy@holmeslaw.ie

Recent Work Highlights

Advising upon indemnity and dealing with an arbitration and resolution of a claim
involving an architect who was sued cumulatively for €23m arising out of
allegedly negligent investment advice provided to two members of one of
Ireland’s most popular rock bands

Defending seven sets of related High Court professional negligence proceedings
against a firm of accountants arising from a dispute as to whether loans taken out
by investors were recourse to property only or full recover. The ‘real’ exposure for
our client was in excess of €2m but a settlement was brokered for a net €200,000
all in’ by agreeing to purchase the residue of the loan with the new charge holder
in an innovative solution that saved the insurers over €2m in liability that would
otherwise have crystalised

Acted on behalf of an engineer and his insurers in the resolution of an extremely
challenging construction claim. Involving one of Ireland’s largest dairy food
produce manufacturers, the claims was against the contractor and engineer that
provided allegedly negligent construction services. By having the dispute between
the defendants submitted for adjudication, following an unsuccessful mediation,
we resolved the claim with the contractor agreeing to deal with 50% of the claim
- having been unwilling to even discharge their own costs at the mediation
several months earlier

Resolved an extremely complicated claim that involved a medical negligence
component insofar as a cannula had been retained in the plaintiff's arm following
a surgical procedure which resulted in physical and psychological sequelae
arising

Successfully resolved a cyber claim in which €300,000 was misappropriated by an
Eastern European cybercriminal from an lIrish firm of solicitors. The potential
liability of the bank which facilitated the transaction was explored as well as the
scope for holding the external IT contractors responsible for the loss. Through
swift intervention, it proved possible to have the funds frozen in the Latvian bank
and, with the assistance of a local firm of solicitors, the funds were successfully
recovered in full following a court action, leaving the firm at no loss

Compromised a claim arising from a road traffic accident in which the physical
and psychological trauma of the accident caused the plaintiff to experience a
severe recurrence of her previously dormant fibromyalgia condition leading to the
onset of chronic pain

Professional Activities

Member of Forum of Insurance Lawyers (FOIL)

Member of Professional Negligence Lawyers Association (PNLA)

Delivers tutorials to PPC1 students on civil litigation, Law Society of Ireland,
Blackhall Place

Leading industry speaker at national and international conferences upon a diverse
array of topics including professional negligence, commercial litigation, insurance,
data protection and cyber security risks

Member of the Law Society of Ireland.
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What is Artificial Intelligence (‘Al’)?

HOLMES

HOLMES

Definition of Artificial Intelligence

Al is a collective term for computer systems
that can sense their environment; think, learn;.
and take action in responseto what they're
sensing and their objectives. In other words, it
is the science of making machines that can
think like humans and to recognise patterns,
make decisions and judge like humans.

There is also a distinction between weak or
narrow Al (task specific Al such as Alexa) and
strong or Artificial General Intelligence or
Artificial Super Intelligence, a theoretical form of
Al where the machines are self aware with the
ability to solve problems and plan for the future.

Alis an umbrella term that encompasses a wide
Variety of technologies, including machine learning,
deep learning, and natural language processing
(NLP). The term itself was coined in 1956 but Alan
Turing, the British mathematician, provided arguably
the earliest public lecture to mention computer
intelligence in London in 1947

Al is also considered big business according to
PWC: “Al could contribute up to $15.7 trilion to the
global economy in 2030, more than the current
output of China and India combined (PWC). A
particularly popular type of Al is generative Al
which is capable of creating original content.
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Every Day Examples of Artificial Intelligence

v

Bank of
Google Maps Ireland

HOLMES
The Dichotomy of how Atrtificial Intelligence is
Presented in the Mediaiand Popular Culture...

Five ways Al might destroy the world: Five ways Al could improve the world:
‘Everyone on Earth could fall over ‘We can cure all diseases, stabilise our
dead in the same second’ climate, halt poverty”

e o o months o8

AI promises incredible benefits, but also
s. It's not luddism to reis

HOLMES
Use of Al by EU Enterprises as at 2023

Enterprises using Al technologies, 2023

Source: hitpsi/ec.europa.eu/eurosta

Compared?20with’’
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How have EU Companies, Citizens Embraced Al?

> In a 2023 European Commission survey, In‘avecent Office for National Stastics Opinions
8% of EU enterprises reported usingiaificial and Lifestyle Survey in May 2023 survey, 72% of

intelligence technologies adults could give at least a partial explanation of Al

In the same survey,” 30.4% of large EU 5% of adults surveyed reported using Al a lot, 45%
enterprises confirmed that they were Using a little and 50% not at all in the preceding month —

artificial intelligence technologies however, did adults fully appreciate Al exposure?
In 2023, Al was used the most by enterprises The rationale for wanting to use Al for businesses
in the information and communication was improving cybersecurity (35%) and creating

sector reflecting that sector’s data reliance efficiencies (35%)

Forbes’ Top Al Statistics for 2024 HOLMES

Al market size is expected to reach $407 billion by 2027
‘The Al market is projected to reach a staggering $407 billion by 2027, experiencing substantial growth from its

estimated $86.9 billion revenue in 2022

Al will h imated 21% the United

Alis expected ibute a significant 2: 2 t 8 . ing its impact on

economic growth,

Over 76% of i i Al

Ourin-house survey on Al consumer sentiment shows Al is anticipated to add a substantial 21% net boost to the United
tes GDP by 2030, indicating s influence on economie growth.

ChatGPT had 1 million ithin the first five days of bei ilabl

ChatGPT's remarkable adoption rate is evident as it garmered 1 million users within the first five days of its release.

©One in 10 cars will be self-driving by 2030
pected that 10% of vehicles will be driverless by 2030, a the global market of sel-driving cars s forecasted to
increase from 20.3 million in 2021 o 62.4 million.

64% i toincrease

Asignificant 64% of businesses believe that artifcial intelligence wil help increase their overall productivity, as revealed

ina Forb AT's potential

Forbes’ Al Adoption Statistics for 2024 1 OtMES

Half of U.S. mobile users use voice search every day
Voice search is on the rise, with 50% of U.S. mobile users using it daily, according to UpCity. This trend showcases the

growing prevalence of Al-powered voice assistants in everyday life.'s)

Alis expected to see an annual growth rate of 37.3% from 2023 to 2030
Al continues to revolutionize various industries, with an expected annual growth rate of 37.3% between 2023 and 2030,
as reported by Grand View Research. This rapid growth emphasizes the inereasing impact of AT technologies in the

coming years.5

A quarter of companies are adopting Al because of labor shortages

As labor shortages become a pressing concern, 25% of companies are turning to AT adoption to address this issue,
according to an IBM report. Al helps businesses optimize operations and compensate for the lack of human resources. (¢!
Chinese companies have had the highest adoption rate of Al

China leads in AT adoption, with 58% of companies deploying AT and 30% considering integration. In comparison, the

United States has a lower adoption rate, with 25% of companies using Al and 43% exploring its potential applications.

12




Forbes’ Al. Adoption Statistics for 2024 HOLMES

More than half believe Al will improve written content
Over half of respondents, clieve that Al can improve written content, suggesting that Al-driven solutions such as
ChatGPT have the potential to enhance text quality

efficiency in

Most Popular Al Uses in 2024

The most popular AT uses include responding to messages, answering financial questions, planning travel itineraries and

cxafting social media posts as ts versatility transforms everyday tasks.”]

Most Common Way Consumers Plan to Use Artificial Intelligence

13
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02

Global Use (and Misuse) of Al by
Law Firms

HOLMES
The UK Law Society’s Assessment
of Artificial Intelligence

1. Reinvesting value chains: what

The Law
Society

b

in gal
3. Shoring up defences: a

@ Future Worlds 2050 otenti
Fuz0s0
Images of the Future Worlds
Facing the Legal Profession

2020-2030

15
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UK Law Society Report Continued..

The Law
Society

> The Law Society suggested that arificial inteligence could halve the
number of lawyers within three decades. “Only the high value, complex or
newest areas of law will need human input. Humans may also be needed
in relationship management with larger clients.” Images of the Future Worlds

Facing the Legal Profession

v

It states: “Lawyers remaining within the profession must work alongside
technology — and [will be] required to take performance-enhancing 2020-2030
medication in order to optimise their own productivity and effectiveness.”

v

Mr Ahadi said that “there will also be disputes over the inappropriate use of
artificial intelligence” but that “these developments could benefit
consumers significantly. A ot of people want the legal profession and
services to be demystified. This could help.”

16
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Meet Steven Schwarz, Attorney at Law

This is the cautionary tale of the American lawyer who

used Al to prepare submissions to NY Federal Court
Steven Schwartz g oo woow
= Schwartz represented Roberto Mata against OBERMAN, PC.

Colombian airline Avianca in a personal injury case Contactnfo

filed in New York state court in summer 2020

These submissions included six ‘fake’ cases invented

by ChatGPT which were cited in a legal brief; the data
ChatGPT drew on to provide answers to questions

was equal to *a million feet of bookspace” in a library.

*  Mr. Schwarz was not familiar with Al or research . .
g i Judge sanctions lawyers for brief

written by A.l. with fake citations

websites and misunderstood ChatGPT as being an

interet search engine when preparing the brief.

17
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DLA Piper’s Adoption of Al into their Legal
Processes: ‘Iron Man, not Terminator’

Best Use of Artificial Intelligence, Law Firm: DLA Piper

*Once you understand that lawyers are dealers in information, it i easy to sex

stage of their work? said Bennett Borden, Partner and Chief Data Scientist at DLA Piper.
February 09,2024 at 02:47 PM
©7 minute read

Awards|
Stephanie Wikins
Bennett B. Borden of DLA piper. Courtesy photo

> One of DLA Piper's themes is that Al innovation is like Iron Man, not the Terminator. They
aren't replacing lawyers, they are making them “better, faster and stronger” (to quote The
Bionic Man). They have also suggested that this involves reviewing the billable hour cost
model in favour of a more outcome oriented approach.

18




Deployment of Al in the Legal Sector

re using Al

» Today, the most common

analysing contracts, and predicting the outcome of a client's case

helpful w

itigation and conducting

e-disclosure, legal research, digital dictation,

© Alis commonly used is text generation for document drafting

Legal research

Due digence

S e ER |
come (Ben Mo BN

o

1 Mo [l e

biling

Predicive
which can prove forliigaion

nefit analysis
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Early Uses of Al by Irish Law Firms

HOLMES

McCann FitzGerald LLP invests in generative Al
partnership with Harvey Al

Leading Irish law firm McCann FitzGerald LLP today

announc

e learning and d:
pects of legal wor

ALG takes next step in Al through partnership
with Harvey Al

HOLMES

Irish Legal News po—
ROC

McKees latest law firm to embrace
generative Al

Our Al platform is a game-
changer - Allen & Overy

Interational law firm Allen & Overy (A&O) has said that tis integrating Harvey,
the artificiak-intelligence (Al platform built on a version of research company

OpenAl's models, into s global practice.

21
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T
The Al shake-up of the legal B

profession: ‘Do you want a
computer to defend you?’

The new technology would be a ‘huge’ help in cutting
down on admin work, says one industry member

rist ecialises in data protection, said there would

imits in what Al would be able to produce.

jous statements inv

discrepancies in factual evidence, or if &

mma Redmond, a jeneral co

(GPT, said Any

nents written

@ “factually checked and corrected :

‘epting that there were 'safety risks

0 be wary in terms of the output

nding a personal injury or criminal case, Al could hoover

d “pick out aspects” as prompts for cross
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The O ity for Law Firms in Meeting Clients’ Al Legal

Ireland’s National Al Strategy has predicted a number of Al professional service
opportunities in that new professional services may be required to assist businesses
in the following areas: Al-Here for Good

> Conducting data protection and ethical impact assessments for Al
> Testing for undue bias or quality issues in data sets to be used in training Al

> Understanding the potential value and business risks of adopting specific datasets

> Develop data across complex data / Al
value chains

» Training & upskilling staff to handle data governance and trustworthiness Al issues

Al accordingly presents the opportunity for law fimms to deliver greater value and
efficiencies to clients in the delivery of legal services — as well as presenting new areas
upon which clients will require legal services, very similar to GDPR.

23
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What has been the uptake for Irish law
firms on Al to date — and why?

« Killian Flood BL also warns that, for such Al techn
ology partners to law firms: ‘it may be the case
that we end up with a dominant player similar to
Google or Microsoft. This may be an issue if
lawyers are using the same Al system in
adversarial work, such as generating opposing
legal arguments in litigation. In my view, this is an
obvious conflict and reinforces the need. for
human lawyers'

Killian Flood BL has outlined that, soffarthere
has been significant trepidation amongst
Irish lawyers to adopt geperative Al into their
own practices, mostf likely because the
technology is not well-understood or tried
and tested. He also points out that lawyers
can often be slow to change their working
practices.

Interestingly, of those that have adoptedAl
into their businesses, they have tended to use
the same system. Harvey Al, for similar
practice areas (due diligence, contracts,
regulatory compliance, litigation, etc.) in
areas that would be labour intensive.

For smaller fims, there is the cost factor of
investing in Al against the backdrop of an
inflationary cycle coupled with the fear factor of
not properly understanding Al. Data protection
and intellectual property concerns may also aris
e for such firms

24
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Regulation & Governance of Al

The Irish s to Artificial

Ireland's National Al Strategy was published in July 2021 and aims to ‘benefit our s
economy and society, through a people-centred, ethical approach to its development,
adoption and use’. The Strategy had the following to say on the Irish Al legal
framework in place at that time:

Al -Here for Good

“Various pieces of legislation already apply to the development and use of Al today, and
much of Ireland’s existing legal framework should be sufficient to provide for the
smooth deployment of Al. However, some legal gaps may require additional
regulation and work is ongoing across Government to examine and address legal gaps
for Al. At EU level of a hori P g y for
Alis underway (i.e. the Al Act).

In an August 2023 Progress Report, it was noted that ‘there will be many

predi for arising from the ongoing evolution of Al.
Given the rapid pace of change in the sector, particularly since the public launch of
generative Al models, there is a need to ensure that the rollout of Al tools is safe,
secure, human-centric and ethical; and that there is suitable, independent and
balanced expert advice available to Government'.

26
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The EU’s ch to Artificial

In keeping with its Digital Strategy, last month, the Council
of the EU approved a ground-breaking law aiming to
harmonise rules on artificial intelligence, the Al Act. The
flagship legislation follows a ‘risk-based’ approach,
which means the higher the risk to cause harm to society,
the stricter the rules.

UNACCEPTABLE RISK

HIGH RISK

It is the first of its kind in the world and can set a global
standard for Al regulation. The Irish Government adopted
the Al Act last month. The obligations under the Act will be
phased in over a period of 36 months with key
obligations within 24 months. MINIMAL RISK
The new law aims to foster the development and uptake
of safe and trustworthy Al systems across the EU’s
single market by both private and public actors. At the .
same time, it aims to ensure respect of fundamental Big Tech execs say Europe’s new Al law could
rights of EU citizens and stimulate investment and harm

innovation on Al in Europe. Fines for infringement are set

at a percentage of the offending company’s global

annual turnover.
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s solicitor in practice, nol advising on the area, whal do you need (o know?

For a solictor's practice, is there a reed to know about the Al Acf?

‘Simiar 1 the GOPR, the answe is likely ‘yes. whore Luw s become depioyers
‘of Al systems. Sabcitors snould Beal in mind thal thay may not even be aware.
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The UK and US s to Artificial

The UK has adopted a pro-innovation approach to Al regulation and has spoken in a
recent August 2023 policy paper about wanting to become an ‘Al superpower’ in a
post-Brexit world, claiming that by rushing to legislate too early, they claim that they
would risk placing undue burdens on businesses.

A meeting of global leaders took place at Bletchley Park in November 2023 to address
potential risks of Al and cooperation on Al safety, leading to the Bletchley Declaration
being signed by 28 countries including the US, the UK and China.

The US government has pressed for countries to work together to tackle threats posed
by emerging Al technologies. US Vice-President Kamala Harris has pioneered a new
initiative to advance the safe and i use of Al in 2023 in
recognition of the US’s ethical and moral obligations as a world leader.

The preceding month, October 2023, President Biden signed an Executive Order =
which establishes new standards for Al safety and security, seeks to protect
Americans’ privacy, advance equity and civil rights and promote innovation and
competition. The United States Al Safety Institute is also due to be established.
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InsurTech World @ susabe & = iy
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(-1} Al code of conduct for the insurance claims and occioinl
supply chain industry launched @
W2Aspen BHRESSST | srmeo

@

end-to-end

o AT
Crawford ‘#McLarens .
asany) pNNBRA (@) & EoNEGerom
EIEEREC Bdeo  sedgwick

4% cODE OF CONDUCT AL @ @m rapid
R0 45 BSG. fidczysssT

LTI,

A cléimsplanet g uoumen ) RFH

.-Q For the Use of Al in Claims
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Al & the Legal Profession: Proper
Risk Assessments

HOLMES

What are the potential risks of using Al for
Law Firms?

> Bias and ethical issues which are inherent within Al systems; any Al model is
only as good as the data it learns from.

» Intellectual property and copyright issues: does copyright exist in works
created by Al, who owns the copyright? Use by Al of copyrighted works and data
also presents a further challenge.

» Data privacy: potential unauthorised disclosure of client data contrary to GDPR

» Cybersecurity concerns

» Inaccurate answers or misinformation being provided by Al

» Junior staff members not developing essential early critical learning skills or
not being properly supervised

» Lack of proper understanding / training / governance

32
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What are the potential risks of using Al for
Law Firms?

» ‘In 2022, the SRA warned that Artificial Intelligence (Al) will make phishing contacts and other
false communications more credible, and some threat actors now impersonate individuals by
telephone and email’.

‘The recent advent of generative Al (deep learning models which generate high quality text) has
the potential to transform the legal sector by increasing efficiency and reducing costs for
i firms when ing legal , drafting clauses and giving

v

pr
legal advice’
‘However, these benefits also introduce significant risks to the profession, particularly whilst Al
tools remain in their infancy. Those risks are magnified when lawyers seek to rely upon open Al
platforms that have extracted data from multiple unverified sources. Firms that fail to
introduce appropriate safeguards that include human oversight to authenticate the Al-generated
content can expect an increased exposure to Pl claims’

Al

Kennedys, UK Professional liabity report 2023: trends and future risks.
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Generative Al as a Legal Research Tool...

» The ABA Profile of the Legal Pr ion 2022 (Legal T y) outlined the following results
to its survey in the US:
» On average the typical lawyer spends 21% of their time conducting legal research;
» 10% of lawyers said their law firms use Al-based technology tools;
» Law firms with 100 lawyers or more that figure is higher at 19%;
» 17% think Al tools will become mainstream in the legal profession in the next 3 years.

» The best way to avoid becoming another Al lawyer cautionary tale is to recognise that Al tends to
be best deployed for the purpose of summarising good quality content inputted in large sets;

» However, when it comes to drafting, any written legal content generated must be reviewed and
verified for accuracy by way of suitably experienced human oversight / intervention.

> In short, Al is not a silver bullet but can help to deliver efficiencies where properly approached

HOLMES

Generative Al as a Legal Research Tool...

» Killian Flood has made the following helpful comparison as to the best means
of deploying generative Al as a legal research tool:

‘I think the best way to conceptualise generative Al is to view it as
an autopilot on a plane. While pilots directly perform the take-off
and landing of all flights, the autopilot is in control for most of the
flight time (albeit under constant monitoring from the pilots). In the
same way, where generative Al might do most of the heavy lifting
in terms of document generation, lawyers will still be essential to
the entire process, particularly on the front and back ends’.

> In other jurisdictions, lawyers have an explicit ethical obligation to understand any
technology they are using in order to be able to provide a competent service to a client
—and this is also arguably the case in Ireland. Coupled with the incoming obligations
under the Al Act and it is clear that Al is not an area for lawyers to ‘dabble’in— i
nstead, they need to be clear-minded, strategic and thorough in deploying Al

HOLMES
Ironically, ignoring Al may make things worse...

It will soon be negligent not to use

Al, Master of the Rolls predicts LEETY

Vs contraste
sbout it empowering workers who were not lawyers by giving

al and regulator

atever they can get.

inline with Sir Geoffrey Vos' oft-stated vision for a

digital justice system: “Itis to give pec

ccess to justice for

problems for which

and point them in the right direction.
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Where might liability rest for defective Al?
Nobody really knows for sure yet...

Nature or cause of damage If s0, who s liable?

hat the faul

hould instea

the Al c

a5 the Al system provided with open source software Programmer conditions

tested

difficulties arise in practice
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Good Governance: What Insurers will want
to know when assessing risk...

» What kind of risk management is being employed by the firm and how is it
monitored / reviewed / updated, particularly as Al evolves?

» Are there appropriate safeguard policies in place which have been properly
reviewed and brought to the attention of all staff?

» How is the human oversight factor maintained if Al is being deployed to
ensure that there will not be an over-reliance on Al or a misunderstanding as to
the extent of Al's role?

» What mitigation strategies does the firm have in place in the event of Al
giving rise to an unanticipated difficulty and how often are those strategies
reviewed and updated?

» How are junior staff in particular educated on the deployment of Al?

38
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Good Governance: How to formulate
effective, ‘living’ policies...

v

The UK Government has established a national strategy for managing Al and a framework to guide and
inform the responsible development of Al. This strategy is underpinned by five principles which Irish law
firms could equally use as a starting point when developing their own bespoke policies

v

Law firms should select systems that meet their firms’ needs which are safe, secure and robust — it is
essential that they should have been tested prior to deployment with clear rules around the use of systems
such as ChatGPT enforced by rigorous training

v

In rolling out systems, firms need to prioritise transparency and ensure that clients will be informed as
to when Al will be used to handle their matter, how it will work and the impact it will have upon them — some
clients may object to the deployment of Al

> In keeping with firms’ GDPR obligations, personal data should be processed fairly when an Al system is
being introduced with client protected, a fiduciary obligation for law firms in any
event. Fairness also means testing outcomes for bias.

v

Firms must be accountable and maintain appropriate governance to guard against the prospect of
misinformation being perpetrated by an Al system. Finally, there should be a mechanism to allow for any
decision made by Al to be contested, such as through a law firm’s complaint handling mechanism.
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difficult challenge

trying to fully avoid liability by arguing

terms and
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Potential Solutions — A Work in Progress...

It will be essential for lawyers to carefully and thoroughly fact check output created using
generative Al and, in particular, to verify the accuracy of references to case law and legislation;

Court rules should be introduced requiring lawyers and judges to declare use of Al generated
content in terms of maintaining a ‘full disclosure’ approach;

Legal regulators should consider the provision of tailored training to solicitors and barristers on
the effective and responsible use of generative Al

Guidance such as the Solicitor's Guide to Professional Conduct should be updated to take
account of the risks created by the use and deployment of Al

Practitioners should look to use Al Models trained on closed sets of trusted data to increase
reliability of such models.

40
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Questions & Discussion
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Daragh O’Sullivan
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Daragh is a fellow of the Institute of Chartered Certified Accountants
and a Legal Costs Accountant.

He advises his clients on all aspects of legal costs, from client
engagement letters to recovery or opposition of costs claims, and has
extensive experience in negotiation, mediation and advocating for his
clients before the Legal Costs Adjudicator.

https://lowes.ie/
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Legal Costs

An overview of the current system of legal costs:-
+ Legal Services Regulation Act 2015

+ Developments:
~ Inflation in Costs
~ Tenders in Costs
~ Section D Costs




Legal Services Regulation Act, 2015

The introduction of the Part 10 of the Legal Services Regulation Act, 2015 is entitled “Legal Costs”

S.I. No. 502/2019 - Legal Services Regulation Act 2015 (Commencement of Certain Provisions)
(No. 2) Order 2019

Contains what could be described, with some notable exceptions, as a consolidation of existing
statutory provisions relating to the charging of legal costs, the recovery of legal costs and the
adjudication of legal costs.

To date, these matters have been governed by a confection of statutory enactments going back
170 years or so. Grafted on these provisions is Order 99 of the Rules of the Superior Courts,
1986 (SI No. 15 of 1986), itself amended on numerous occasions over the years.

Name Change

Section 139(1) of the 2015 Act provides that the Office heretofore
known as the Taxing Master’s Office shall be known as the Office
of the Legal Costs Adjudicators.

Pursuant to section 140 of the 2015 Act, the Chief Legal Costs
Adjudicator is under an obligation to ensure that a register of
determinations is established and maintained in relation to
applications for adjudication of legal costs under Part 10.

Methodology used for assessing costs

Firstly, an application under Section of the 2015 Act....
Schedule 1, referred to in Section 155(1) of the 2015 Act provides as follows:

The following principles in adjudicating on a bill of In determining whether the costs are reasonable, where
costs pursuant to an application pursuant to section  applicable:
154 a) the complexity and novelty of the issues
a) that the costs have been reasonably incurred, and the skill or specialised knowledge
b) that the costs are reasonable in amount. ©) the time and labour;
the urgency aftached;
the place and circumstances;
the number, importance and complexity of the
documents;
the values involved
whether or not there is an agreement 1o limit the liability of
the legal practitioner pursuant to section 48;
research or investigative work;
the use and costs of expert witnesses or other expertise
ed by the legal praciitioner and whether such costs
cessary and reasonable:




Inflation iniLegal Costs

Year Inflation/Deflation

2012 Costs reduced 30%-35%.
2013-2017 Remained largely unchanged.
2018 Increased by 10%

2019 Increased by 10%

2020 Increased by 15%

2021 Increased by 20%

2022 Increased by 15%

2023 Increased by 10%

2024 ?

From reporting on the costs, the average costs of a claimant on 850
cases, 2022 versus 2023, reduced from €25,666 to €25,098 per matter
or-2%1. So, clearly there are other important factors affecting costs
other than inflation.

TENDER in High Court matters

Order 99 Rule 57.(1) In any application for adjudication of costs initiated under this Order by a
person in whose favour the order to pay costs has been made or by a legal practitioner, the person
who is the subject of the order to pay costs or, as the case may be, the client, may within 21 days of
the service upon him of the application, or at any later time by leave of a Legal Costs Adjudicator,
upon notice to the party obliged to pay costs or, as the case may be, the legal practitioner
concerned, pay into Court a sum of money in satisfaction of the claim for costs (in this Part, a
“lodgement in satisfaction of costs”).

In 2023, based on cases for tender acceptance rate, this amounted to a savings of €450k
approx.

NEW! Section D in Bill of Costs

For all work done arranging to take up Final Order in the matter post settlement.

Preparing detailed Bill of Costs and preparing papers for adjudication and arranging to lodge Bill of
Costs and serving Notice of Adjudication.

Attending adjudication, arranging to complete vouching and completion of Certificate of
Adjudication.

Arranging to discharge all specials and further engaging with the Plaintiff in relation to the damages
cheque received and finalising matters.
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Denis Herlihy

Managing Director
Interpath Advisory (Ireland)

E: denis.herlihy@interpathadvisory.com

Denis Herlihy who was formerly Managing Partner at BDO Limerick.

With more than 30 years’ experience in supporting clients with tax services, he
is one of the most respected professionals in the Irish tax advisory market.
Denis is a Fellow of the Irish Taxation Institute and former council member. He
is co-author of the Bloomsbury Tax Guide and is editor of the leading annual
commentary on the Finance Act in Ireland, The Professional’s Guide.

https:/ /interpath.com/media-hub/articles/interpath-launches-tax-practice-in-
ireland-with-denis-herlihy-appointment/
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The Value of a Second
Look — a 24 Year
Journey Through The
Highs and Lows of Tax

1. Background

M 1st Case some 20+ years ago was a case in the horseracing industry.
= Forensic Element
= Each case has complexity

Tax Cases are Different

More than one Tenable view

Seek specialist advise

2. Professional Negligence

[\ Breach of Contract

M Breach of Fiduciary Duty

[V Standard of Gare

Reference to:

= “Ordinary skilled man exercising and professing o have thatspecial skill”




3. Contract — Letter of Engagement

M Specific Terms
= Limitation of Liability
= Need for second opinion — opinion of counsel
= Limitationsof scope
= More than one tenable view
= Stayin Scope
= Revert to client

Never engage with a client without a letter of engagement

4. Fiduciary Duty
E Duty of skill and care
Duty of confidentiality
Loyalty
Special Trust

Equitable remedies may to claimed by the plaintiff. In the event of breach of fiduciary duty

5. Limitations on Extent of Professional Liability

Good letter of Engagement
Exclusion Clauses
Cap on Liability

Limitations of Scope

Indemnity Clauses




6. Common Defences
One or more of the elements of negligence was not present
Reasonable standard of work
Actions of the professional did not cause the damage
Duty of care did not extend to the professional
Always worth a very close look

Be careful of a liability arising in “TORT"

[ Contributory Negligence

(3 Not submitting details to the professional on time
O Just and equitable — apportionment of fault
(3 Duty on the plaintiff to mitigate loss

O Mitigation of loss — question of fact

8. Time Limits

M 6 Years — Contract

M 6 Years — Tort — when cause of action accrues




9. Resolution Fora

™M Courts
™M Circuit Court
High Court

M CGommercial Court
M Mediation

™ Arbitration

10. Calculating Quantum

™ Can be very difficult
M Is the tax itself a loss?
[V s the settlement taxable?

™M Insurance Companies

M Getting more difficult

11. Update on Case Law

Revenue Commissioners V Demot Tobin [2024] IEHC196 [19 April 2024]
“Full and Tre disclosure of all materalfacts” in making a tax retum

TAG found in favour of Tobin

Tobin got afarm *single payment scheme” SPS

He had incorporated a company

Assessment was made more than 4 years (out of time)




12. Update on Case Law -
Continued

The tax appeals commission concluded the omission of the SPS

E The High Court found in favour of the Revenue Commissioners on appeal

13. Update on Case Law - Continued

Interestingly, Revenue relied on the Australian case law

The legislative scheme should be understood therefore as imposing a premium on the
accuracy of the information

Equate “full and true” with “accurate and correct and puts significant onus on
taxpayers”

Consistent with self assessment system.

Tobin lost the case — protection for taxpayers is limited

14. Example 1

% Two Cases

Hold Co

ect
vard dividend

000

Commission




Co A bought Co B
s Brother 1+2

paid for their shares in Co B
by COA

Settled in favour of the ta

16. Key Messages

Tax Cases are always worth investigation
More than one tenable view

Quick Settlement where there is little prospect of success

Practioners
= Know your limitations
m Seek Specialist/Expert Advice
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E: kieran.mchugh2019@gmail.com

Kieran is an independent consultant, who previously

held senior positions within the insurance industry

including:

« CEO of Lockton Ireland

« Marsh Ireland 1986 to 2005 (various roles,
including Deputy CEO)

Kieran is a Chartered Insurance Broker and a Fellow
of Chartered Insurance Institute.

He is a non-executive director of Lockton Insurance
Brokers (Ireland) Limited, Arkema Insurance and
Inscecom.

He is on the General Insurance Committee of Brokers
Ireland.
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KIERAN MCHUGH ACII, CHARTERED INSURANCE BROKER
6 JUNE 2024

INTRODUCTION

& 43 year career as a broker — 5 years as expert witness

2 Changein Insurers’ attitude to clims over my career
’ Commercial Union - now AVIVA - “We won't
make a drama out of a crisis” — clip

“We promise to pay”

CHANGE POST 9/1 1

Gradual change in attitude but post 9/ 1 - paradigm shif

Hardest market of my career

Loyalty to Broker and Insurer from Insured evaporated

Increased competition — price focused

Solicitors in Ireland and UK — collapse of SMDF in Ireland and SIF in UK



https://youtu.be/qC4iukqXYl4?si=DheAeiAqOijuf5Vc

BROKERS IN FIRING LINE

A declined claim for client

Nortification for Broker to Pl Insurer

Poacher turned Gamekeeper

There but for the grace of God.

FLASH POINTS FOR BROKERS

Policy transferred from Insurer A to Insurer B at renewal

= When one or more Brokers competing for an account: Price wins?

Under insurance on property and business interruption policies

Correct advice on calculating sums to be insured

Construction inflation — Aviva survey €39bn

24/05/17 /irish-homeow have:

= Construction inflation — 23% (2019 to 2023) Banking and Payments
Federation

Compliance requirements

Response of Insurers to Covid in ROI
and UK

Consumer Insurance Contracts Act 2021

RECENT
DEVELOPMENTS

Utmost good faith — more insured friendly

Misrepresentation — Fraudulent, Negligent or Innocent (Remedies)

Guidance for courts for other Insureds

Emergence of MGAS as a force in the market place



https://www.irishtimes.com/business/2024/05/17/irish-homeowners-have-39bn-underinsurance-problem-aviva/
https://www.irishtimes.com/business/2024/05/17/irish-homeowners-have-39bn-underinsurance-problem-aviva/

SUMMARY

+ B 7

Brokers cannot prevent someone making a claim against them but can avoid giving them
a reason to do so

Communicate, Communicate, Communicate

Acknowledge instruction, Act on instruction, Confirm action

Keep adequate records — written, spoken, email, WhatsApp, meetings

ANY QUESTIONS???

THANKYOU!

KIERAN MCHUGH ACII, CHARTERED INSURANCE BROKER — 6 JUNE 2024
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Helen Kilroy

Partner

T: +353 1607 1348
E: Helen.Kilroy@mccannfitzgerald.com

Helen has 30 years’ experience in the field of commercial litigation, effectively managing
complex and commercially sensitive and critical disputes to meet clients’ overall
objectives. She has wide ranging experience in corporate disputes, advising boards on
their duties including boards created by statute, prosecuting and defending shareholder
claims and breach of warranty claims.

She has comparable experience handling insurance disputes, in particular coverage and
professional negligence claims and property disputes. She also advises on partnership
disputes, planning disputes, compulsory purchases and statutory investigations and
enforcement.

Helen is an accredited CEDR mediator (Centre for Effective Dispute Resolution, London)
and has very significant experience in mediating commercial disputes covering a broad
range of subject matter. She is the former Group Head and was also a Council member
and a past Chairperson of the Irish Commercial Mediation Association. She is a member
of the Irish Sports Council's Disciplinary Appeals Board and the Law Society ADR
Committee. Helen also lectures on the Law Society Professional Practice course.

Key highlights include advising:

e Ballymun Regeneration Limited, Depfa Bank, Coca Cola Hellenic, McDonalds
Restaurants of Ireland and private individuals in a wide range of specific
performance and breach of contract claims on property contracts, joint ventures,
compulsory acquisitions and related judicial reviews.

 Bord na Ména, Dairygold, Ervia, FL Partners, Pepper, Topaz and Unicare Pharmacies
in breach of contract claims arising from the sale or acquisition of a business.

e Ervia, Irish Water and various insurers in construction cases concerning allegations
of negligent design, negligent advice, over certification, change of scope and/or
defective work.

* IBRC, Investec, Galway Clinic, Kingspan, National Standards Authority of Ireland,
National Asset Management Agency, Road Safety Authority and Ulster Bank in
specific performance and breach of contract claims.
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Mediation
Tips and Traps when mediating professional negligence claims

Helen Kilroy

mecannfitzgerald.com

McCanN FITZGERALD

McCann FitzGerald LLP

s
Introduction & Overview F
2
« My background and mediation experience as an advisor and mediator “;'
Z
« Your experience? Show of hands determines what slides we skip g
» Mediating negligence claims what really matters? Case examples on:
« Choice of mediator?
« Preparations?
« Attendees?
« Shape of process — before the day and on the day?
« Tone of engagement?
+ Ways to break the impasse?
H
What is Mediation ? F
?
£
&
 The Act defines Mediation as: z
Z
“a confidential, facilitative and voluntary process ;'

in which parties to a dispute, with the assistance of
a mediator, attempt to reach a mutually acceptable
agreement to resolve the dispute”

« Defines Mediator as:

“a person appointed under an agreement to
mediate to assist the parties to the agreement to
reach a mutually acceptable agreement to resolve
dispute the subject of the agreement” (Section 2)

Number 27 of 2017

Mediation Act 2017




How does it compare to Litigation (or Arbitration)?

LITIGATION (& ARBITRATION) MEDIATION

McCanN FITZGERALD

Adjudicative Consensual
Adversarial Facilitative
Lawyer-Centred Client-Centred

Win or Lose Flexibility of Options
Binding decisions Can be Either
Retrospective Forward Looking
Long Processes Shorter Process

High Cost Lower Cost

Lack of Control Retain Control

Public (Private) Private & Confidential

Statutory obligation to advise clients about the process

« Prior to issuing proceedings for client ‘practising solicitors’
(or barristers) are obliged to advise client to consider
mediation and advise/provide:

g
3
&
]
=
E
=
z
z
£
o]
*]
=

Information on process and service providers

Advantages of resolving disputes otherwise than in
proceedings and benefits of mediation

Explain confidentiality provisions and enforceability of
mediation settlements

Explain statutory declaration requirements (Sections 14-15)

Mediation Act 2017

What themes do we see in the case law?

2015 — recognition of the benefits of the process and creation of a checklist of factors
to consider before a court will order parties to consider mediation (Atlantic)

McCann FITzGeRALD

2022 — endorsement of the process where the cost of litigation is prohibitive and a
win in the litigation would be pyrrhic (Campbell)

2022/3 — whether it was reasonable to refuse to mediate is fact dependent (IEGP)

2022 - how you conduct litigation may have adverse cost consequences including
failure to deploy mediation (Mascarenhas)

2022 — recognition of the way the process operates and a reluctance to set aside the
‘deal’ as recorded by the parties in a mediated settlement agreement (Cullen)

2023 — information gleaned in mediation not a barrier to a late tender/lodgement
(Feeley)




Mediating Negligence Claims — What really matters?

+ Choice of mediator?

+ Preparations?

- Attendees?

+ Shape of the process — before the day and on the day?
- Tone of engagement?

+ Ways to break the impasse?

McCanN FITZGERALD

Choice of Mediator and gaining the parties’ trust

Subject matter experience versus process experience?
« Capacity to understand liability and causation issues
— Suggest three names or not?

« A good fit for both parties and capacity to manage different
‘needs’ of individual v. institution

Pre-process or in-process private meetings to establish
relationships?

+ Capacity to manage process concerns/cultural issues

McCanN FITZGERALD

Preparations are critical

— Focus on liability, causation, quantum and how best to convey for

case type
« Pleadings or summaries or confidential briefings?
« Expert reports and conferral ?
+ Vouching
— Private risk analysis — understand the BATNA & WATNA
Private consideration of possible solutions and what is needed

« Cash — apology — other supports?

McCann FITzGeRALD




Who should attend?

— Client

« Decision maker with authority to settle

« People originally involved in the dispute? (might be Yes or No)
— Trusted Advisors

« In house counsel, external solicitor, barristers, accountant?

« Experts?
— Third parties

« Insurers? Always best if present

* Spouse/friend? (can be very helpful in plaintiff room)

McCanN FITZGERALD

9
Shape of the process — before the day and on the day E
H
+ Mediator sets the ground rules and agenda $
=
+  Mediator should explain each step
« Respectful engagement — no interruptions
+ Active listening by parties
+ Identify issues in first call/in papers/in private meetings
+  How to work through them — managing expectations
10
Getting the mood right can be a challenge.... F
o
H
3
2

Judith sensed thai the mediation would take more
time than the half-day that it had been scheduled for:

07ChariesFinchar0d. 03 Scribble-in-Law ai LanComix com

11




Tone of Engagement - Mediator provides empathy & assistance

+ Initial engagement key in gaining trust
+ Active listening
+ Affirming and acknowledging
+  Summarising, paraphrasing, reflecting and reframing
+  Body language

« If the Mediator asks you to engage with the other side in a certain
way or on an issue there is generally a good reason for the request

McCanN FITZGERALD

12

Ways to Break the Impasse — Mediator’s Risk Analysis

« Clients tolerate a mediator’s challenges, don’t block it

- Help the Mediator to explore your client’'s BATNA/WATNA
o Legal & evidential burden - liability, causation, quantum
o Financial burden of case/loss of case
o Timing of outcome

o Time management burden

McCanN FITZGERALD

13

Possible conclusions?

Success is generally driven by good preparation and lack of
preparation often impacts insurers’ readiness to settle (i.e. under
reserving issue)

Understanding the elements of the claim and conveying them is key

Getting the tone of the process and day right (for both sides) matters

Managing expectations is critical and taking a considered and
pragmatic approach where there are liability, causation and quantum
issues makes a difference

- Q&A

McCann FITzGeRALD

14
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Katy Manley LLB

Katy Manley trained in London and qualified as a solicitor in
1989 moving to the west country in 1991.

She was made an equity partner in a leading Bristol practice
in 1995 becoming Head of the Professional Negligence team.
She remained with this firm until the launch of Manley
Turnbull in 2006 which, until closure in 2022, specialised in
professional negligence claims.

Katy is a founder member and President of the Professional
Negligence Lawyers Association (‘PNLA’) launched in 2004.
With the management team, Katy has been responsible for
arranging seminars and events, lobbying Government and
consultation with regulatory and other bodies. Through the
PNLA seminars Katy has developed a very strong network of
relationships with members of the Bar, experts and solicitors
throughout the UK and Ireland with an identity of interest in
this niche practice area.

Katy is one of the leading names for claimant professional
negligence work and is known not only for her practice but
also for publishing articles and lecturing on the subject.

Publications: Strategy & Tactics Chapter 4 - Simpson:
Professional Negligence & Liability loose leaf
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liability-update-6-june-2024/



	thomas-grant CV..pdf
	Thomas Grant QC 
	Call 1993 Silk 2013 
	tgrant@maitlandchambers.com 

	Notable Cases
	Recommendations
	Chambers UK
	Chancery: Commercial

	Chambers UK
	Professional Negligence

	Chambers UK
	Real Estate Litigation

	Chambers UK
	Company

	Chambers Global
	Dispute Resolution: Commercial Chancery

	Legal 500 UK
	Commercial Litigation

	Legal 500 UK
	Property Litigation

	Legal Week
	Legal Experts, 2012
	Defamation





	ADP5F40.tmp
	1 What are the ways in which a Claimant and Defendants’ solicitors can co-operate for the benefit of their respective clients?
	1.1 Resolution of disputes.
	1.2 Is there scope for more effective resolution of disputes through, for example earlier discussions between solicitors only and greater use of without prejudice meetings?

	2 Mediation
	2.1 Is there still value in mediation or has it become too routine and formulaic?
	2.2 Is there scope for more informal types of mediation, for example by telephone/Skype or time limited to half a day?
	2.3 How can mediator selection be streamlined?
	2.4 Who should be at a mediation:
	2.4.1 Counsel?
	2.4.2 Experts?
	2.4.3 Insurance representatives?
	2.4.4 Lay Defendant?
	2.4.5 Negligent (alleged negligent solicitor)?

	2.5 Plenary sessions
	2.5.1 Are they helpful?
	2.5.2 Who should speak?
	2.5.3 What approach should be taken?
	2.5.3.1 An apology?
	2.5.3.2 Impact of an overly aggressive approach.


	2.6 Swapping offers.
	2.7 Making the first offer.

	3 Other viable means  of resolving professional liability disputes.
	3.1 Adjudication – the PNBA pilot scheme – news/experiences.
	3.1.1 What kind of cases is it most suitable for?
	3.1.2 Why has there not been greater take-up so far?

	3.2 ENE.
	3.3 Arbitration – why is it not used more often?

	4 Expert evidence.
	4.1 Joint experts when (if ever) are they suitable?
	4.2 Pros and cons of hot tubbing.
	4.3 Particular types of expert evidence.
	4.4 Lending experts – are they valuable?
	4.5 Should there be a greater use of experts in lawyer’s liability cases on liability issues?  For example, not just in relation to claims of a foreign element but also say, cases with more complex tax advice, merger and acquisition transactions , asp...

	5 Causation scope of duty:
	5.1 Factual causation.
	5.2 Legal causation.  The difficulties of Gabriel v Little and Barker v Baxendale Walker.

	6 Costs and funding issues.
	6.1 Changes to the dynamics of litigation as a result of the Jackson reforms and changes to recoverability of ATE and CFA uplifts.
	6.2 Impact of cost budgeting.
	6.3 DBAs.
	6.3.1 Is anyone actually doing them?
	6.3.2 Will we see more going forward?

	6.4 The synthetic DBA.
	6.5 Third party litigation funding – impact on dynamics of litigation.
	6.5.1 Ability of Defendants to access information of  Claimant funding arrangements – Wall v RBS: CPR 25.14
	6.5.2 The ATE insurance/security for  costs conundrum.


	7 Tensions between Claimant/solicitor/ATE insurer/funder.
	8 ATE insurance (where there is third party litigation funding package or all separately).
	9 The importance for Claimants to choose the right provider.
	10 Implications for security for costs.
	11 Court fee increases.
	11.1 Impact on Claimant/Defendant behaviour?
	11.2 Payment of incorrect issue fees – recent case law Lewis v Ward Hadaway, and Dixon v Radley House.
	11.3 Disclosure of insurance details.
	11.4 How much scope is there for Claimants to obtain details of a Defence insurance arrangement beyond details required to be provided by the provision of service regulations? West Pipeline and the Gambrione  Litigation.

	15 November 2016 Jonathan Sachs and Sarah Clover, Irwin Mitchell and Clyde & Co.

	Blank Page
	ADP9829.tmp
	THE SPEAKER

	ADPB4A0.tmp
	ANNUAL CONFERENCE
	Billesley Manor Hotel, Billesley, Nr Stratford-upon-Avon B49 6NF

	ADP7175.tmp
	ANNUAL CONFERENCE
	Billesley Manor Hotel, Billesley, Nr Stratford-upon-Avon B49 6NF

	ADP782F.tmp
	ANNUAL CONFERENCE
	Billesley Manor Hotel, Billesley, Nr Stratford-upon-Avon B49 6NF

	Blank Page
	ADPFB31.tmp
	ANNUAL CONFERENCE
	Billesley Manor Hotel, Billesley, Nr Stratford-upon-Avon B49 6NF

	ADPD73E.tmp
	ANNUAL CONFERENCE
	Billesley Manor Hotel, Billesley, Nr Stratford-upon-Avon B49 6NF

	Blank Page
	uksc-2017-0074-judgment.pdf
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	5. Very shortly after the transfer, the Trust identified Mrs Haywood’s post as redundant. As both parties knew, if her employment terminated by reason of redundancy on or after her 50th birthday on 20 July 2011, she would be entitled to claim a non-ac...
	6. Mrs Haywood asked that no decision be taken while she was away, but the Trust did not agree to that. On 20 April 2011, it issued written notice (in fact dated 21 April) of termination of her employment on the ground of redundancy. The Trust maintai...
	7. The crucial date was 27 April. Notice given on or after that date would expire on or after Mrs Haywood’s 50th birthday. Notice given before that date would expire earlier. Mrs Haywood and her husband were away on holiday in Egypt from 19 to 27 Apri...
	8. Mrs Haywood made various Employment Tribunal claims in respect of her dismissal, which were not pursued. In these High Court proceedings, she claims that her 12 weeks’ notice did not begin until 27 April, when she received and read the letter, and ...
	9. The claim was tried by His Honour Judge Raeside QC, sitting as a High Court Judge, in January 2014. He handed down a “partial judgment” on 27 May 2015: Case No 3BM30070. He held that it was necessary to imply a term that Mrs Haywood had a right act...
	10. The Trust’s appeal to the Court of Appeal was dismissed by a majority: [2017] EWCA Civ 153. Proudman J held that “the contents of the letter had to be communicated to the employee” (para 57). Arden LJ held that the letter had to be “received” (par...
	11. Before turning to the major issue of principle, which divided the Court of Appeal and also divides this Court, it is convenient to mention a point which was raised for the first time in the Court of Appeal by Lewison LJ. This is that Mr Crabtree, ...
	12. The Trust argues that there is a common law rule, principally derived from some historic landlord and tenant cases, which supports its case that notice is given when the letter is delivered to its address. Mrs Haywood argues that the common law ru...
	13. The Trust relies on a line of cases dating back to the 18th century, almost all in the landlord and tenant context, holding that delivery of a notice to the tenant’s (or landlord’s) address is sufficient, even though it has not actually been read ...
	14. In Jones d Griffiths v Marsh (1791) 4 TR 464; 100 ER 1121, it was held that delivering a notice to quit to the tenant’s maidservant at his house (which was not the demised premises) was sufficient. Personal service was not necessary in every case,...
	15. The other landlord and tenant cases relied on by the Trust are less helpful, because they involved express statutory and/or contractual terms. Stidolph v American School in London Educational Trust Ltd [1969] 2 P & CR 802 concerned the requirement...
	Both observations are as consistent with Mrs Haywood’s case as they are with the Trust’s.
	16. In Stephenson & Son v Orca Properties Ltd [1989] 2 EGLR 129, the deadline for giving notice of a rent review to the tenant was 30 June. The notice was posted recorded delivery on 28 June, but it was not received and signed for until 1 July. The is...
	17. Wilderbrook Ltd v Olowu [2005] EWCA Civ 1361; [2006] 2 P & CR 4, also concerned a rent review notice sent by recorded delivery, received and signed for at the demised premises. The lease incorporated the statutory presumption as to service in sect...
	Once again, this does not help us to determine what term as to service is to be implied into an employment contract, to which section 196(4) does not apply.
	18. With the exception of the employment case of London Transport Executive v Clarke (dealt with below at para 29), the only case outside landlord and tenant law relied on by the Trust is The Brimnes, Tenax Steamship Co Ltd v The Brimnes (Owners) [197...
	19. Cairns LJ made this general observation, at pp 969-970:
	20. These statements can scarcely be seen as a ringing endorsement of the Trust’s case, as their starting point is receipt. Notices delivered during normal working hours to an office which can reasonably be expected to be staffed to receive and deal w...
	21. Mrs Haywood relies upon a line of EAT cases dating back to 1980, holding in a variety of contexts which do not all depend upon the construction of the employment protection legislation, that written notice does not take effect until the employee h...
	22. In Brown v Southall & Knight [1980] ICR 617, the issue was whether the employee had the 26 weeks’ continuous employment, ending with “the effective date of termination”, then required to bring an unfair dismissal claim. The letter summarily dismis...
	23. The same approach was adopted by the EAT (Morison J presiding) in McMaster v Manchester Airport plc [1998] IRLR 112, another case of a dismissal letter arriving while the employee was away from home. This too was a case about the “effective date o...
	24. When the Gisda Cyf case, referred to in para 2 above, which concerned a summary dismissal by letter, came before Bean J sitting alone in the EAT ((UKEAT 0173/08, unreported), he agreed with all that Morison J had said - it was laying down a clear ...
	25. Edwards v Surrey Police [1999] IRLR 456 also concerned the effective date of termination for the purpose of the time limit for bringing an unfair dismissal complaint. But the issue was whether the employee’s resignation took effect when the employ...
	26. In George v Luton Borough Council (EAT 0311/03, unreported) the EAT (Judge Serota QC presiding), agreed that the acceptance of the employer’s repudiatory breach had to be communicated, but held that there might be a distinction between cases of an...
	27. Brown v Southall & Knight was followed in an entirely different context in Hindle Gears Ltd v McGinty [1985] ICR 111, and this time to the employees’ disadvantage. During a strike, employers were exempt from unfair dismissal claims only if they di...
	28. Most recently, in Sandle v Adecco UK Ltd [2016] IRLR 941, the EAT (Judge Eady QC presiding) upheld the employment tribunal’s decision that an agency worker had not been dismissed because, although the firm to which the agency had assigned her had ...
	29. Two other employment cases were relied upon by the Trust. In London Transport Executive v Clarke [1981] ICR 355, the employee had taken unauthorised leave to go to Jamaica. After sending two letters to his home address asking for an explanation an...
	30. The other case is the decision of the Court of Appeal in the Gisda Cyf case: [2009] EWCA Civ 648; [2009] ICR 1408. The majority, Mummery LJ with whom Sir Paul Kennedy agreed, approved the decisions in Brown v Southall & Knight and McMaster v Manch...
	31. In the Supreme Court, the approach of the majority was upheld. The Court emphasised that it was interpreting a statutory provision in legislation designed to protect employee’s rights, so that “the general law of contract” should not even provide ...
	32. The last employment case to mention is Geys v Société Générale, London Branch (see para 3 above). The Bank purported to exercise its contractual right to terminate the employee’s employment by making a payment in lieu of notice. The severance paym...
	33. Both parties have placed great weight on what they see as the policy considerations favouring their solution. Mr Cavanagh QC, for the Trust, points out that, as there was no express term stating how notice was to be given and when it was to be tak...
	34. He also argues that the Trust’s approach - delivery to the home address - is consistent with or more favourable than many statutory provisions about notice. He cites, in ascending order of severity, the following examples:
	35. However, as Mr Glyn QC for Mrs Haywood points out, it does not follow that any of these differing statutory provisions reflects the common law as to the term to be implied into an employment contract. Their purpose was to lay down a rule which mig...
	36. He also cites the judgment of the Supreme Court in Gisda Cyf, at para 43:
	37. Furthermore, if an employer wants greater certainty, he can either make express provision in the contract, or tell the employer face to face, handing over a letter at the same time if the contract stipulates notice in writing. Large numbers of emp...
	38. The rule established in the EAT from 1980 onwards has survived the replacement, by the Employment Rights Act 1996, of the legislation which applied in Brown and there have been several other Parliamentary opportunities to correct it should it be t...
	39. In my view the approach consistently taken by the EAT is correct, for several reasons:
	(1) The above survey of non-employment cases does not suggest that the common law rule was as clear and universal as the Trust suggests. Receipt in some form or other was always required, and arguably by a person authorised to receive it. In all the c...
	(2) The EAT has been consistent in its approach to notices given to employers since 1980. The EAT is an expert tribunal which must be taken to be familiar with employment practices, as well as the general merits in employment cases.
	(3) This particular contract was, of course, concluded when those cases were thought to represent the general law.
	(4) There is no reason to believe that that approach has caused any real difficulties in practice. For example, if large numbers of employees are being dismissed at the same time, the employer can arrange matters so that all the notices expire on the ...
	(5) If an employer does consider that this implied term would cause problems, it is always open to the employer to make express provision in the contract, both as to the methods of giving notice and as to the time at which such notices are (rebuttably...
	(6) For all the reasons given in Geys, it is very important for both the employer and the employee to know whether or not the employee still has a job. A great many things may depend upon it. This means that the employee needs to know whether and when...

	40. I would therefore dismiss this appeal. It was only on 27 April 2011 that the letter came to the attention of Mrs Haywood and she had a reasonable opportunity of reading it.
	41. The foundation of the Trust’s argument is that there is a common law rule that written notice of termination of a contract is given when the notice document is delivered to the recipient’s address, and that there is no need for the recipient to ha...
	42. I am indebted to Lady Hale and Lord Briggs for having introduced and analysed the authorities, albeit that their analyses differ, as I am able to build on what they have already said (see paras 13 and 14 of Lady Hale’s judgment, and paras 84 et se...
	43. In considering the authorities, I have found it helpful to keep in mind that there are different sorts of service, increasingly personal in nature. Putting a notice document into a post box might be said to be at one end of the spectrum. This is t...
	44. It is also helpful to keep in mind when approaching the authorities that presumptions feature prominently in them and that presumptions come in various guises too, the most obvious distinction being between the rebuttable presumption and the irreb...
	45. The starting point for an examination of the old authorities is Jones d Griffiths v Marsh (1791) 4 TR 464. This is the case in which a notice to quit was served on the tenant’s maidservant at the tenant’s house, the contents being explained to her...
	46. In deciding that the tenant had been served with due notice to quit, Lord Kenyon and Buller J expressed their decisions in rather different ways. The reports of their judgments are so short that it is worth setting them out in full. Lord Kenyon sa...
	47. Buller J said at pp 465-466:
	48. Lord Briggs takes this case as a clear statement of already settled law to the effect that a notice left at the intended recipient’s dwelling house is valid from the point of delivery. He would reject the argument that this was a decision about se...
	49. Although not cited to us, the next relevant case chronologically seems to me to be Doe d Buross v Lucas (1804) 5 Esp 153. The action was one of ejectment, to recover possession of premises. The brevity of the report makes it difficult to be sure o...
	50. From this, it seems that Lord Ellenborough considered that mere delivery at the house was not enough, and that he saw Jones v Marsh as a case of notice received by the tenant himself, because there had been no evidence to rebut the presumption tha...
	51. Next in time is Walter v Haynes (1824) Ry & Mood 149 which is one of the few examples we were given from outside the field of residential property. An action of assumpsit was brought upon a bill of exchange. A notice of dishonour had been posted i...
	52. I come then to Doe d Neville v Dunbar (1826) M & M 9. This was another notice to quit case. Two copies of the notice to quit were served at the defendant’s house, one on the servant and the other on a lady at the house. The defendant complained th...
	53. An interesting feature of this passage is the assertion that the sufficiency of the notice in Jones d Griffiths v Marsh depended on the presumption that it came to the tenant’s hands. This is in line with Lord Ellenborough’s view of it in Buross v...
	54. Lord Abbott CJ, had no doubt, however, that the notice in Neville v Dunbar was sufficient. The brevity of the report makes it difficult to gain a full understanding of the reasoning. It could be read as endorsing mere delivery to the house as suff...
	55. Doe d Lord Bradford v Watkins, the third of the three cases referred to in the argument in Neville v Dunbar, seems to have concerned a notice to quit served on one of two tenants holding under a joint demise of premises. It seems that it was left ...
	56. Papillon v Brunton (1860) 5 H & N 518 is the next case requiring consideration. Lord Briggs takes the view that this makes it “even clearer” that the principle in play is not dependent upon personal delivery to an agent. It is the case in which a ...
	57. In attempting to arrive at a proper understanding of Papillon v Brunton, it must be noted that the trial judge had left it to the jury to say whether the letter arrived at the solicitor’s chambers on the day of posting or on the morning of the nex...
	58. Whilst this passage commences with a rather general observation, suggesting that mere posting of a notice is sufficient, that thought is not continued throughout the remainder of it. As the reasoning develops, it seems to turn, at least to some ex...
	59. Martin B simply concurred with Pollock CB, but Bramwell B and Wilde B provided short judgments agreeing there should be no rule. It is difficult to ascertain precisely what was of most importance to Bramwell B, although the jury’s finding that the...
	60. So we come to the decision of the House of Lords in the Irish case of Tanham v Nicholson (1872), which I see as important. There is nothing to suggest that the fact that it was an Irish case makes any difference to the law applicable in relation t...
	61. Lord Briggs interprets the case as one about agency, rather than about service by post at the recipient’s home, but considers it to contain relevant dicta supporting the existence of a common law rule that delivery of an “ordinary civil notice” to...
	62. A little background is required as to the history of the case and the arguments being advanced by the parties. The trial judge had left to the jury the question, “Whether, in fact, the notice to quit ever reached [the tenant], or became known to h...
	63. Although all arriving at the same result, that there had been sufficient service of the notice, their Lordships differed in their reasoning. For the Lord Chancellor, Lord Hathersley, the solution lay in agency. He introduced the problem as follows...
	64. At p 568, in a passage which is worth quoting in full, he set out his view that if the servant is constituted an agent for receiving service of the document in question, service on the agent is service on the principal:
	65. So, said the Lord Chancellor, when the law has said “in repeated cases” that the effective service of notice on a servant at the dwelling house situated upon the demised property is a service upon the tenant, it has proceeded upon the basis that “...
	66. Lord Westbury thought the law on the service of notices to quit to be in an unsatisfactory state. Lord Briggs has quoted (at para 91) what he said about the undue burden on a landlord deprived of the benefit of due service by things beyond his con...
	67. Although it is possible to interpret Lord Westbury’s apparently approving reference to Lord Kenyon in Jones d Griffiths v Marsh as endorsing a principle that mere delivery at the tenant’s house was sufficient, I do not think that that interpretati...
	68. When Lord Westbury spoke of the uncertainty and doubt that had come into the law (see the passage quoted at para 93 of Lord Briggs’ judgment), I do not think that he was complaining that there had been a principle (whether or not derived from Lord...
	69. Lord Westbury introduced his final paragraph with the view that “the matter is left, by certain expressions used in former decisions, in a state of some embarrassment”. Whilst he expressed the hope that the judgment in the case may “tend to reliev...
	70. No relief came from Lord Colonsay either. His speech revolves around agency. He began it by observing (p 576) that, “[i]t is held in law that notice given to the servant of the party residing in the house is a service of notice on the master”. He ...
	71. Two features of Tanham v Nicholson strike me as particularly significant. First, none of their Lordships resolved the case by the simple route of holding that delivery of the document at the tenant’s address was sufficient notice, even though that...
	72. I need only refer to one further Victorian case, and then only for completeness. This is the decision of the Court of Appeal in Hogg v Brooks (1885) 15 QBD 256. A lease of a shop contained a provision for the landlord to terminate the demise by de...
	73. I need not add to what Lady Hale has said about the other non-employment cases upon which the Trust relies (commencing at para 15 of her judgment). I share her view of them and of what is said in the employment cases about the common law position....
	74. My unease about the suggested general common-law rule is compounded by the concentration within a narrow field of the cases upon which the Trust relies. It may be that a great deal of research has been done into other areas with no relevant result...
	75. Absent a common law rule of the type for which the Trust contends, I see no reason for a term to that effect to be implied into an employment contract. Indeed, as Lady Hale explains, there is every reason why the term implied into an employment co...
	76. I would have allowed this appeal. The question is whether the term which must be implied into a contract of employment terminable on notice so as to identify, where necessary, the time of the giving of postal notice of termination, is that notice ...
	77. The precise identification of the time when notice is given is not invariably, or even usually, necessary in order to determine when the employment actually terminated. This will usually be the time (almost always the date) specified in the docume...
	78. The question is not whether any term as to the time of the giving of notice should be implied, but rather what that term is. It is common ground that the term is one which the law implies into a whole class of contract, rather than one which is co...
	79. Contracts of employment are only a sub-species of a much larger group of what may be described as relationship contracts terminable on notice. They include contracts between landlord and tenant, licensor and licensee, contracts of partnership, ser...
	80. Nor do the particular facts of this case call for an anxious re-examination or development of the previous law, even though the financial consequences for the parties are, because of an unusual fact (the approach of the pension threshold on the em...
	81. In my judgment there has been for over two centuries a term generally implied by law into relationship contracts terminable on notice, namely that written notice of termination is given when the document containing it is duly delivered, by hand or...
	82. I would add that there are in my view sound reasons of policy why the implied term should be as I have described, to some of which I will refer in due course. But these do not amount even collectively to a ground for my conclusion, save in the neg...
	83. I gratefully adopt Lady Hale’s summary of the facts. Although the date upon which the termination notice was duly delivered was postponed because of the absence of anyone at Mrs Haywood’s home to sign for recorded delivery, the helpful interventio...
	84. I am also content largely to follow my Lady’s summary of the authorities, although I will need to say a little more about the reasoning in some of them. The earliest is Jones d Griffiths v Marsh (1791) 100 ER 1121. The issue in that case was as to...
	85. I would not agree with the submission for Mrs Haywood that the case was one about service upon an agent of the tenant, although it was given to a servant. The judgments make no mention of agency, and service was said to be effected by leaving the ...
	86. The very short report of Doe d Buross v Lucas (1804) 5 esp 153 does seem to suggest a different analysis from that laid down by Kenyon CJ in Griffiths v Marsh, for the reasons set out by Lady Black in her judgment. But it is important to bear in m...
	87. With respect to Lady Black I do not consider that Walter v Haynes (1824) Ry & M 149 is of any real assistance. That was a case in which the plaintiff sought to prove service of a notice of dishonour of a bill of exchange by evidence only that she ...
	88. Doe d Neville v Dunbar (1826) Moot M 9; 173 ER 1062 is the earliest case cited to us about the timing of service, again of a notice to quit. The relevant lease required two quarters’ notice to quit. Notice to quit on the September quarter day need...
	89. Lady Black notes in her judgment that both counsel and the judge referred to a presumption of due delivery where the recipient’s agent is given the notice, and is not called to prove that she did not inform her master in good time. But it is hard ...
	90. Papillon v Brunton (1860) 5 H & N 518; 157 ER 1285 makes it even clearer that the principle is not dependent upon personal delivery to an agent. It is also the earliest case about postal service. Again, service of the notice to quit had to be give...
	91. The question reached the House of Lords in Tanham v Nicholson (1872) LR 5 HL 561 on an Irish appeal. It was about personal service of a landlord’s notice to quit upon an agent of the tenant at the tenant’s home, which formed part of the demised pr...
	92. Later, commenting on the Jones v Marsh case, he continued:
	93. Lord Westbury concluded:
	94. A recurrent theme in the speeches of both the Lord Chancellor and Lord Westbury is that, to the extent that the dicta originating with Buller J in Jones v Marsh and Lord Ellenborough in Buross v Lucas might suggest that delivery to the recipient’s...
	95. Lady Black refers to Hogg v Brooks (1885) 15 QBD 256. The case may have turned upon an unusually drafted break clause in a lease. In any event none of the authorities cited to us are referred to in the brief judgment of Brett MR. His conclusion ap...
	96. I agree with Lady Hale that Stidolph v American School in London Educational Trust Ltd [1969] 2 P & CR 802 is not of decisive force, because it was not suggested that the intended recipient was not at home when the relevant statutory notice arrive...
	97. The Brimnes, Tenax Steamship Co Ltd v The Brimnes (Owners) [1975] 1 QB 929, CA was a case about the summary termination, by telex, of a charterparty by the owner upon breach by the charterer. It was not about termination on notice. The dicta cited...
	98. In my judgment the Trust was right to place emphasis in its submissions upon the wide range of statutory provisions which appear to be formulated upon an assumption that service of what may loosely be described as ordinary civil notices is complet...
	99. Like Lewison LJ, and in respectful disagreement with Arden LJ, I do not read Freetown Ltd v Assethold Ltd [2012] EWCA Civ 1657; [2013] 1 WLR 701 as an authority to the contrary. At para 37, Rix LJ speaks of the common law as requiring proof of rec...
	100. The essential difference between my analysis of the common law cases and that of Lady Hale and Lady Black is that they treat them all as at least consistent with the theory that delivery to an agent is as good as delivery to the principal, in the...
	101. In days when homes were (at least among the moneyed classes who could afford to litigate) usually staffed even where their resident owners were away, there may not have appeared to be much practical difference between the transfer of risk when th...
	102. Turning to cases about employment there is, as Lady Hale observes, very little about the common law as to termination on notice. There is however a significant amount of authority about the requirements for summary termination. In my judgment, th...
	103. It is therefore no surprise to find dicta in some (although not all) of the authorities on summary termination (usually called dismissal) to the effect that actual communication to the employee is necessary. By contrast termination on notice alwa...
	104. The rules which the common law has developed over centuries about the giving of ordinary civil notices represent a compromise between the reasonable need for the givers of the notice to be able to exercise the right triggered by the notice, at a ...
	105. Brown v Southall & Knight [1980] ICR 617 was a case about summary dismissal. The question was whether the date of delivery of the letter summarily dismissing the employee was the effective date of termination for statutory purposes connected with...
	106. The next in time is London Transport Executive v Clarke [1981] ICR 355, which was about the requirements for the effective communication by the employer of its election to treat a repudiatory breach by the employee as having terminated the contra...
	107. The EAT applied a slightly more nuanced approach to the requirements for communication of summary termination in Hindle Gears v McGinty [1985] ICR 111, which was a case about the attempted summary dismissal of an entire group of striking workers,...
	108. McMaster v Manchester Airport plc [1998] IRLR 112 was also a case about summary dismissal. That much was common ground. It is true that the requirement for communication to the employee, for the purpose of determining the effective date of commun...
	109. Edwards v Surrey Police [1999] IRLR 456 was not (save in a statutory sense about constructive unfair dismissal) about a dismissal at all. Rather, it was about summary resignation. The issue was whether the employee’s employment had an effective d...
	110. The next case, George v Luton Borough Council (2003) EAT/0311/03 is also about summary termination by resignation. The employee gave notice by letter dated 30 July 2002 that she was resigning with effect from 31 July, complaining of constructive ...
	111. Potter v RJ Temple plc (2003) UKEAT/0478/03 was yet another case about an employee’s acceptance of repudiation by the employer as putting an immediate end to the contract. The acceptance was faxed to the employer, and arrived at 8.21 pm on 13 Sep...
	112. The developing jurisprudence in the EAT about the effective date of termination by an employer was approved in the Court of Appeal by majority and by this court unanimously in Gisda Cyf v Barratt [2009] ICR 1408 and [2010] 4 All ER 851. It was ag...
	113. The phrase “effective date of termination” defined in section 97(1) of the Employment Rights Act 1996 contains separate formulae, in separate sub-sections, for termination on notice, and termination without notice. For termination on notice it is...
	114. The only considered judicial view in Gisda Cyf about what was the relevant law of contract for the purpose of determining when summary dismissal by letter to the employee’s home took effect is to be found in the dissenting judgment of Lloyd LJ in...
	115. I agree with Lady Hale’s reasons for not finding this court’s decision in Geys v Société Générale, London Branch [2012] UKSC 63; [2013] 1 AC 523 of significant assistance. It was about the ordinary common law of contract, but it was specifically ...
	116. Likewise I have not found significant assistance from the latest dismissal case in the EAT, namely Sandle v Adecco UK Ltd [2016] IRLR 941. The question was whether the employee had been summarily dismissed by inaction on the part of the employer....
	117. Standing back and reviewing the employment cases as a whole, the following points stand out. First, none of them was about termination on notice, by the employer or the employee. They were all about summary termination. Secondly, and unsurprising...
	118. I have already expressed my view that policy plays a subordinate role where there is already an established common law principle which supplies the standard implied term. I have described the common law principle that an ordinary notice takes eff...
	119. Some of its advantages benefit both parties equally. The foremost is certainty. Both the employer and the employee need to know when the employment will actually terminate, even where (as often happens) the notice expresses an expiry date by refe...
	120. Counsel for Mrs Haywood submitted that it was a policy advantage to treat both the statutory test for effective date of termination and the common law rule about the taking effect of a notice of termination in the same way. I disagree. First, it ...
	121. Where, as here, the development of a standard implied term at common law may be perceived to be based upon a compromise about the fair allocation of risk, as I have described, it is inherently unlikely that all policy considerations will point in...
	122. It will already be apparent that I find myself in broad agreement with the reasoning of Lewison LJ in his dissenting judgment. As for the majority, Proudman J held that nothing less than actual communication to the employee would suffice: see par...
	123. Lady Hale’s formulation is slightly different again. She prefers the formula that notice is given at the earlier of the times when it is read, or when the employee has had sufficient time to do so. It is to be noted that, if departure is to be ma...
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	A virtual reality: remote court hearings in Scotland
	Introduction
	My name is Craig Watt. I am a commercial litigator within Brodies' Litigation Department, but also a solicitor advocate within the 'Advocacy by Brodies' set.
	I am privileged to speak to you today as part of the remote PNLA Annual Conference.
	It is apposite that the conference is virtual. In my session, 'A virtual reality: remote court hearings in Scotland', I hope to cover off the migration to remote court hearings to address the practicalities of in person court hearings during the covid...
	What I am going to cover:
	 What happened and the difficulties the Scottish Court Service faced,
	 The changes that required to be made to allow court hearings to resume, albeit remotely,
	 Further changes coming down the track,
	 Consider whether remote hearings are here for good, and
	 Tips for handling remote court hearings.
	What happened?
	This section of my session is perhaps akin to the part of the weather forecast that is most mocked - telling you what the weather was like earlier.
	I do think that it is useful to frame the changes required to ensure access to justice in the proper context.
	On the 23rd of March 2020, we were told by the Prime Minister to 'stay at home'.
	What had started off as short sections of the news addressing a virus in far flung countries, had become the dominant story, as the coronavirus death toll in the UK increased exponentially.
	The Scottish Courts operate almost entirely as a paper-based system, with in person hearings. The 'stay at home' order made it impractical to administer and progress court hearings remotely.
	What was done initially?
	Scottish Court business was adjourned immediately.
	All but urgent business was placed on hold. Urgent business in the Court of Session was defined as;
	 Child abduction petitions
	 Applications for interim interdict
	 Other urgent matters on cause shown
	This urgent business was dealt with by telephone conference initially.
	All Scotland Personal Injury Court and Sheriff Appeal Court started to resume urgent business shortly thereafter, again by telephone conference call or written submissions.
	In April, 10 Sheriff Courts across Scotland were re-opened as 'Hub courts' to handle urgent business in a physical setting.
	The Scottish Courts were facing severe disruption. How to deal with that to allow access to justice was critical.
	Access to Justice
	Former President of the Supreme Court, Lord Neuberger, in his 2017 address to the Australian Bar Association, suggested 8 propositions as to what  'access to justice'  means. Two of which, effective procedure to get a case before the court, and an eff...
	Richard Susskind in his book, Online Courts and the Future of Justice, posed the question, "Are Courts a place or a service?"
	It was proving impractical to ensure progress of justice through physical attendance at the Scottish Courts. Mindful of the legal maxim, "justice delayed is justice denied", consideration required to be given as to how to serve justice outwith the phy...
	Consideration had to be given to the virtual hearing.
	What is a virtual hearing
	The first virtual hearing to be held in Scotland was heard by WebEx in the Inner House of the Court of Session on 21 April 2020 before three judges, the Lord President, Lord Menzies and Lord Brodie.
	The positive experience of the virtual hearing set in chain a desire to roll out virtual hearings across Scottish Courts network.
	The Commercial Courts of the Court of Session started to roll out virtual hearings by WebEx, in addition to telephone conferencing.
	I conducted the first substantive virtual Sheriff Court hearing nominally out of Inverness in May 2020, again by WebEx.
	The Sheriff Appeal Court started to migrate to handling business by virtual hearings, again on WebEx.
	The Sheriff Courts are still handling cases by a mixture of telephone hearings and written submissions, but there is a desire to move to virtual hearings.
	Other Practical Changes
	Beyond the actual hearings themselves, the administration of litigation required adjustments to the previous way of working. Changes that would have been seismic in even recent years.
	For example, electronic signatures on court documents was permitted as scanned signatures to enable them to be lodged electronically.
	In the Lord President's statement of 19 June 2020, he acknowledged the speed at which the changes had been implemented and advocated for the adoption of virtual courts permanently. “This is not the time for a defence of tradition.  The cry of “it’s ay...
	Going Forward
	It would appear that we are not going to return to the 'old' normal. Remote court hearings are here to stay in one shape or another.
	Procedural business normally has less focus on productions and does not require evidence to be led. There are clear benefits for clients and lawyers in handling procedural business virtually in terms of time and costs savings.
	The same benefits would extend to legal debates, where legal submissions can be made through a hybrid of written submissions and virtual oral submissions. Perhaps as the default.
	The conduct of proofs may be less easy virtually, but, at the very least, virtual evidence should be used as part of a suite of options to run the proof most efficiently. It should be far easier to persuade a court to allow virtual evidence from afar ...
	There's also an argument that virtual examination of witnesses is fairer on witnesses. More relaxed. More likely to give best account. (That might be an issue that lawyers cross examing them have to wrestle with.) Less time demanding for witnesses, to...
	Virtual hearings could make one aspect of judicial life easier for judges, too. If there is a video recording of evidence, there will not be so much need for detailed note taking.
	There are some aspects of conducting virtual hearings that would benefit from processes/protocols across the Scottish Courts, ideally consistently.
	There is a very useful guide on the Court of Session website. I understand the Sheriff Courts are working on their own.
	 Document Management
	 Witness Issues
	o Protocol for attendance – to ensure they know what to expect and what is expected of them;
	o No coaching/support -  "Who wants to be a Millionaire" question (checking room/mirror);
	o IT issues,
	o Timing of hearings across international boundaries,
	o Timing of release of productions to the witness.
	Investment and continues investment in IT systems required.
	In England and Wales, for example, they were able resumed business 'wherever possible' earlier than Scotland.
	To assist them, they used technology utilised before the lockdown, to enable the electronic filing of docs, through online Portals (such as CE-file).
	Virtual hearings will not suit all court users, for example some litigants in person and certain lay witnesses. Whilst they should not be a one size fits all option, this should not be used as justification to return to the 'old normal' of seeing the ...
	Tips for conducting hearings:
	Not all of us are tech savvy, but there are some steps that can be taken to ensure you are less focused on IT issues and more on advocacy.
	 Build studio? [Changes to lawyers' offices already]
	 Quiet space [amazon deliveries and dogs don't mix, in my exp]
	 Strong wifi signal
	 Frame yourself. No full face. Upper body. No up the nose shot.
	 Well positioned lighting.
	 Undistracting background – virtual? No cat filters. Try and keep neutral. Focus should be your questions/submissions.
	 Court dress and etiquette – no chewing gum, scrolling your socials
	 Use tests offered by courts if unfamiliar with platform.
	 Second screen for productions/notes
	 Headset
	 Camera tracker? Suits some – can make those watching seasick
	 Back channel comms
	o Tug of gown/stage whisper gone
	o Communication between Counsel/agents/clients needed;
	o Sharing on platform as hearing or external back channel?
	 If adjournment required, seek it.
	 Have telephone numbers for clients/agents/counsel and clerk, in case of loss of connection.
	 Settlement at door? – schedule catch up before hearing.
	Well, thanks very much for joining me, virtually, today.
	I look forward to seeing and speaking with you at the Q&A session arranged for later this year.
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