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PROFESSIONAL NEGLIGENCE LAWYERS ASSOCIATION
LONDON CONFERENCE — “The Ultimate Round Up”
Thursday 12th October 2023
0900-0930  Registration and refreshments

0930-0935 “Chair’s Introduction”
Jayna Patel — Partner, Dutton Gregory LLLP & PNLA South of England Representative
https://www.duttongregory.co.uk/site/people/profile/jayna.patel
0935-1000 “Keynote Address”
The Honourable Mr Justice Adam Constable KC

https://www .judiciary.uk/appointments-and-retirements/appointment-of-a-high-court-judge-constable-kc/

1000-1035 (inc 5 mins Q&A)  “Current themes in pensions, trusts and estates”
David E. Grant KC — Outer Temple Chambers
https://www.outertemple.com/barrister/david-e-grant-kc/
1035-1110 (inc 5 mins Q&A) “Professional Negligence Update”
Helen Evans KC — 4 New Square

https://www.4newsquare.com/profile/helen-evans/

1110-1125 Refreshments

1125-1155 (inc 5 mins Q&A) “The Expert Architect’s Perspective”
Samuel Morley — Architect, Hawkins & Associates

https://www.hawkins.biz/experts/samuel-morley/

1155-1230 (inc 5 mins Q&A) “Professional negligence claims against financial services professionals”
Simon Arnold & Georgia Purnell — 3 Hare Court

https://www.3harecourt.com/barrister/simon-arnold/
https://www.3harecourt.com/barrister/georgia-purnell/

1230-1300 (inc 5 mins Q&A) “ediscovery & Artificial Intelligence”
Philip Demetriou & Adrian Caley — DISCO
https://www.csdisco.com/
1300-1400 Lunch - Daly’s Wine Bar - 210 Strand, Temple, London WC2R 14AP
Sponsored by: Hawkins Forensic Scientists & Engineers, DISCO & ediscovery solutions

1400-1435 (inc 5 mins Q&A) “Negligence arising from Al and Tech”
Jeremy Scott-Joynt — Outer Temple Chambers

https://www.outertemple.com/barrister/jeremy-scott-joynt/

1435-1500 “Team Case Study Introduction session”
Chair - Gus Baker — Outer Temple Chambers

https://www.outertemple.com/barrister/gus-baker/

1500-1515  Refreshments
1515-1615 “Team Case Study Discussion Session”

1615-1645 (inc 5 mins Q&A) “The New Fixed Costs Regime”
Kevin Wonnacott — Costs Lawyer & Jayna Patel — Dutton Gregory

https://wonnacott.co.uk/  kevin@wonnacott.co.uk

1645-1650 “Chair’s Closing Remarks, Questions and Discussion”

1710-1900 Sponsored Drinks - Outer Temple Chambers, 3 Hare Court & 4 New Square
(at El Vino, 47 Fleet Street, London, EC4Y 1BJ) - invitation to PNLA Network
— all Welcome

Total CPD =7 hours 30 mins


https://www.duttongregory.co.uk/site/people/profile/jayna.patel
https://www.judiciary.uk/appointments-and-retirements/appointment-of-a-high-court-judge-constable-kc/
https://www.outertemple.com/barrister/david-e-grant-kc/
https://www.4newsquare.com/profile/helen-evans/
https://www.hawkins.biz/experts/samuel-morley/
https://www.3harecourt.com/barrister/simon-arnold/
https://www.3harecourt.com/barrister/georgia-purnell/
https://www.csdisco.com/
https://www.outertemple.com/barrister/jeremy-scott-joynt/
https://www.outertemple.com/barrister/gus-baker/
https://wonnacott.co.uk/
mailto:kevin@wonnacott.co.uk

PROFESSIONAL NEGLIGENCE AND LIABILITY
LONDON CONFERENCE
Thursday 12th October 2023

ATTENDEES (1 of 2)

The Hon Mr Justice Adam Constable KC Justice of the High Court London
Jolyon Antill Hawkins & Associates Redhil
Simon Arnold 3 Hare Court London
Gus Baker Outer Temple Chambers London
Sara Benbow The Property Mediators Reading
Simon Brew TWM Solicitors Guildford
Jemma Brimblecombe Kingsley Napley London
Helen Brown Paris Smith Solicitors Southampton
Adrian Caley DISCO EMEA London
Stephen Cannell Blake Morgan Southampton
Chris Cooney Campbell Courtney & Cooney Camberley

Christopher Cox Bishopgate Law Potters Bar
Gillian Crotty Shoosmiths Belfast
Philip Demetriou DISCO EMEA London
Charlotte Dennington-Day TWM Solicitors LLP Guildford
Catherine Duggan Ellisons Solicitors Essex
Helen Evans KC 4 New Square London
Andrew Foyle Shoosmiths Edinburgh
David E Grant KC Outer Temple Chambers London
Colin Hayes Penningtons Manches Cooper Oxfordshire
Delwar Hussain Healys London
Sukbir Kaur Temple Legal Protection Guildford
Katherine King Osborne Clarke Bristol
Katy Manley PNLA & BPE Solicitors Cheltenham
Samuel Morley Hawkins Forensic Investigations Cambridge
Sue O'Brien The Property Mediators Oxfordshire
Pradeep Oliver Cripps Tunbridge Wells



David Osborne

Joanna Osborne

Jayna Patel

Lily Percival

Georgia Purnell

Bipin Regmi

Andrew Reid

Jennifer Rhind

Peter Rolph

Jeremy Scott-Joynt

Charlie Shillito

Sandip Singh

Caroline Thompson

Thomas Tilbrook

Brian Walker

Caroline Watson

Jonathan Whatmough

Jen White

Paul Wiggins

Kevin Wonnacott

Samantha Wragg

Charlotte Wright

Margaret Wright

Fraser Dawburns

Edwin Coe Ltd

PNLA South of England Representative
& Dutton Gregory Solicitors

Foot Anstey

3 Hare Court

Campbell Courtney & Cooney

Moore Barlow

Wright Hassall Leamington Ltd

Steele Raymond

Outer Temple Chambers

Penningtons Manches Cooper

Addleshaw Goddard

Withers Worldwide

Best Solicitors

Walker McDonald

Freeths

PNC Legal Ltd

CMS Cameron McKenna Nabarro Olswang

Freeths

Wonnacott

Addleshaw Goddard

Hugh James Solicitors

Hawkins Forensic Investigations

Kings Lynn

London

Wiltshire

Plymouth

London

Camberley

Southampton

Leamington Spa

Bournemouth

London

Oxfordshire

Leeds

London

Sheftield

County Armagh

Oxfordshire

Leeds

London

Oxfordshire

London

Leeds

Cardiff

Redhill



With thanks to our sponsors

5 HARE COURT




WONNACOTT

W C L CONSULTING

LIMITED

WCL IS SPEARHEADED BY RENOWNED COSTS LAWYER AND
INDUSTRY VETERAN, KEVIN WONNACOTT - PROVIDING HIGH
CALIBRE CONSULTANCY SERVICES TO LITIGATORS

Managing Director, Kevin Wonnacott, with more than 30-years" experience
has led, managed and advised on many difficult costs matters for a wide
breadth of clients and case types, often involving international and cross-
jurisdictional elements, where the issue of costs has become contentious,
complex and which requires concentrated and high skilled input from
experienced costs lawyers.

Striving to deliver the best outcomes for clients whether it be by way of
negotiated compromise at the budgeting stage or advice and advocacy
within the resultant detailed assessment proceedings - WCL's philosophy
is to ensure the client receives robust, effective and efficient advice and
representation at all times.

Having built strong professional connections with the key firms and
practitioners operating in the dispute resolution and costs litigation sectors,
WCL is very well placed to advise and represent a party which is in need of
an experienced costs lawyer.

SERVICES

* Advice on retainers, funding arrangements

* Legal spend audits, analysis

* Preparation of and advice on costs budgets

* Preparation of and advice on bills of costs

* Preparation of and advice on costs pleadings

* Representation at Detailed Assessment Hearings

* Strategic advice on settlement, effective disposal

CONTACT

email: kevin@wonnacott.co.uk
Telephone: 0208 050 1438
Mobile: 07973 340 507
website: www.wonnacott.co.uk




Hawkins

Leaders in forensic investigation

Experts in the investigation of all built environment incidents
during design, construction, operation and demolition.

Hawkins provides specialist forensic root cause analysis
and expert witness services to legal, insurance and risk
management professions. We also investigate incidents
for contractors and consultants. We have over 100
experts in the UK, Dubai, Hong Kong and Singapore.

Our team includes a core group of civil and structural
engineers together with experts in architecture,
geotechnical engineering, flooding & hydrology, fire
engineering, and acoustics.

We provide rapid response and high quality reports to
assist our clients in understanding the technical issues
of a case and the cause of the incident or defect. Our
reporting is flexible, ranging from preliminary appraisals
to full CPR35 compliant reports to suit the client’s
needs.

Visit our website to find out more:

www.hawkins.biz
+44 207 4814897

Case Study : Investigation on behalf of latent
defects insurers

We were instructed by solicitors on behalf of latent
defects insurers for a residential development where a
claim had been received for alleged fire safety defects
in relation to the facade.

The claimants contended that the defects to facades
represented non-compliance with the Buildng
Regulations and extensive remedial work was required.

For fire-related claims under latent defects policies,
there must be both non-compliance with Building
Regulations at the time of construction and a present
or imminent danger to the health and safety of the
occupants.

We reviewed reports provided by the claimants and
concluded that many of the allegations were based on an
assessment of the facades against Building Regulations
that were current at the time of preparing the claim,
rather than those current at the time of construction.

Whilst there were some areas where there was a
potentially valid claim that required further investigation,
we were able to provide advice to insurers so that they
could assess a much-reduced loss.

Our Built Environment Expertise:

Acoustics & Vibration | Architecture | Building Defects & Regulations | Civil & Structural Engineering

Drains, Sewers & Septic Tanks | Fire Engineering | Flooding & Hydrology | Geotechnical Engineering

Glass & Glazing Systems | Health & Safety | Highway Engineering | Quantum & Delay




Profile

Outer Temple Chambers has renowned experience of
providing specialist advisory and adversarial services in the
field of professional negligence. Our leading barristers
undertake professional liability work and act in a full spectrum
of claims including breach of fiduciary duty, breach of trust,
negligence, breach of contract and misfeasance, and in many
regulatory matters.

Our multi-disciplinary approach gives us unrivalled knowledge
and expertise in disputes concerning a wide variety of
professions. We reqgularly act both for and against
professionals in a wide range of regulated industries including
Accountants, Actuaries, Administrators and administrator
receivers, Architects, Auditors, Bankers and financial
intermediaries, Barristers, Insurance intermediaries, Liquidators,
Receivers and managers, Surveyors, Tax advisers, Solicitors and
Pension advisers.

For pensions we are the industry insiders’ choice of
representation for solicitors, barristers, actuaries and the major
consultancies and are regularly instructed in the biggest claims
in the industry. As a set we are ranked in the legal directories,
along with individual members of the team, silk to junior,
which provides strength and depth. The team is described by
Legal 500 UK as “outstanding on pensions-related professional
negligence claims with members noted for their experience in
disputes involving trusts and financial services professionals.

To find out more about any of our Professional Negligence
barristers contact Sam Carter or Matt Sale on

+44 (0)20 7353 6381 /emalil sam.carter@outertemple.com and
matt.sale@outertemple.com
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4 NEW SQUARE

CHAMUBERS

SPECIALISTS IN

Professional Negligence

4 New Square is renowned for being the top set in the field of
professional negligence. We boast not only star individuals but
unrivalled strength in depth with more individuals ranked in the legal
directories than any other set. Members of chambers appear in many
of the most prominent and high value professional negligence cases.

*“2 New Square offers unparalleled capabilities in
the area of professional negligence. It is notable for
its deft handling of the high value and the legally
complex™

CHAMBERS & PARTNERS

4 NEW SQUARE CHAMBERS, LINCOLN’S INN, LONDON WC2A 3RJ

GENERAL@4NEWSQUARE.COM | 020 7822 2000 | ANEWSQUARE.COM




LAWBETTER
WITHDISCO

Law deserves better than
archaic technology

DISCO is revolutionizing
the legal industry with
cutting-edge solutions
that leverage Al, cloud
computing and data
analytics to help legal
professionals accelerate
ediscovery, document
and deposition review.

O®mDISCO
LAW BETTER




Jayna Patel
Partner, Dutton Gregory LLP
& PNLA South of England Representative

“Chair’s Introduction”



s Dutton Gregory

4 SOLICITORS

Jayna Patel

Partner

Contact information
T: 023 8235 4561
E: j.patel@duttongregory.co.uk

Jayna regularly advises businesses and individuals on contractual disputes and has a proven track record of securing successful
outcomes for her clients. Her client testimonials speak for themselves, and she has built up a reputation within the Southeast
and her wider network as a professional negligence claimant lawyer. This past year, Jayna has successfully concluded various
professional negligence claims arising out of building surveying and legal advice regarding SDLT and leases. She currently has
conduct of several failed litigated matters e.g., family/ financial proceedings, shareholder/director/ unfair prejudice and
construction.

Educated at Cardiff University, Jayna qualified as a solicitor in 2007. Prior to joining Dutton Gregory LLP she practiced in
Salisbury and Cardiff and worked in London with a City firm, where she project managed high value and complex professional
negligence claims and procured a 100% success rate for her lender clients.

Jayna has been instrumental in Dutton Gregory’s commercial litigation department being listed in the Legal 500 this year as a
firm to watch with extensive expertise in handling professional negligence and insolvency claims.

Based in Winchester, Jayna likes to keep active exploring the local surroundings with her husband and young daughters.

Recent Testimonials

"Tayna’s meticulous and methodical efficient input, her professional acumen and considerable experience have been
invaluable in resolving our protracted claim. Throughout the 6 months, (which were not entirely uneventful) we were
particularly impressed with her calm and measured but firm approach, clarity, attention to detail, communication and
negotiating skills which ensured our successful outcome.

Our case related to a professional negligence claim against a solicitor whose negligence had engulfed us in a long and
expensive dispute. Our trust in the legal profession had been badly damaged not only by a particular negligent solicitor
but also by some ineffective, confusing and at times, contradictory legal guidance we had previously received during the
dispute years. Through her expert and effective advice and insightful guidance with the professional negligence claim,
Jayna has managed to restore some of our faith in her profession.

The fact that we received such first-class service from Jayna who achieved in 6 months what her predecessors had failed
to achieve in 6 years, speaks for itself."- July 2023

"Our case required a great deal of patience and determination on both our parts, however Jayna’s professionalism and
stoicism was of huge comfort to me over the past 2 years. There were times on our case where I was emotional, applied
pressure on fees and challenged Jayna on her judgement and professional opinion, some of which were reflections of the
strain that we were under and the significance and importance of the case to us. Jayna was always honest, fair, level
and straight talking in response to this. It was through this that Jayna earned our trust and it will endure well beyond
the conclusion of our case. We are ultimately delighted that our case has concluded and that we can finally move
forward with making long awaited and exciting plans. But as we move forward it will not be forgotten or taken for
granted that we would not be enjoying this privilege if it hadn’t been for Jayna’s hard work, skill and compassion. Thank
you Jayna." - 2023
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Justice of the High Court

"Keynote Address"



The Honourable Mr Justice Adam Constable KC
Justice of the High Court

After attending independent school in Croydon, Adam was the first in his family
to go on to university. He studied Jurisprudence at Oxford University before
being called to the Bar in 1995.

Adam was appointed as a Recorder in 2009 and as King’s Counsel in 2011.

As a barrister and arbitrator, Adam specialised in onshore and offshore
construction, engineering, energy, shipbuilding and professional negligence
disputes.

His experience includes UK Courts (TCC, Commercial Court and Court of
Appeal), and representing multi-national clients in front of international
tribunals.



David E. Grant KC
Outer Temple Chambers

“Current themes in pensions, trusts and estates”



Outer Temple

David E Grant KC

Year of Call: 1999
Year of Silk: 2022
Direct Access: Yes

N david.grant@outertemple.com
L 0207 353 6381
David E. Grant KC is a chancery and practitioner with specialist expertise in , tax,

) , , asset recovery, and

He has extensive advocacy experience in courts and tribunals up to the European Court of Justice. He has also attended
numerous mediations and round table meetings in a wide variety of cases. David is happy as sole advocate, being led
and/or leading a junior and enjoys the process of working in a team with his instructing solicitors.

David has been recommended in Chambers and Partners and the Legal 500 since 2007 and is described as “The go-to junior
for Part 8 and professional negligence claims concerning pension schemes.”

His clients have included many leading business including the Atos Group, British Airways, BT, ITV, the Royal Bank of
Scotland, Lloyds Bank, Aegon and Transport for London. He has also acted for the Pensions Protection Fund, the Pensions
Regulator and the Pensions Ombudsman as well as leading professional service companies such as Aon, Mercer and Barnett
Waddingham as well as various high net worth individuals.

David studied law at undergraduate and post-graduate level at the University of Oxford and lectured and tutored as SOAS
and Queen Mary and Westfield College respectively. He has spoken extensively at domestic and international conferences

Areas of Expertise

Pensions

David has been involved in some of the most high-profile pensions cases in recent years including appearing before the
Grand Chamber of the ECJ in Safeway Ltd v Newton & Anor [2020] Pens.L.R. 4 as to whether a scheme can be
retrospectively levelled down.

David acts for employers, trustees, members, professional advisors and public bodies.

David has acted in nearly all the rectification cases in the last few years.


https://www.outertemple.com/expertise/commercial-litigation/
https://www.outertemple.com/directory-quote/pensions-trusts/
https://www.outertemple.com/expertise/private-client-trusts/
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https://www.outertemple.com/expertise/financial-services/
https://www.outertemple.com/expertise/insolvency-restructuring/
https://www.outertemple.com/expertise/employment-discrimination/
mailto:david.grant@outertemple.com
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Outer Temple

Notable Pensions cases

Acted for two members of the USS who seeked to bring a multiple derivative claim on behalf of the trustee company USSL
against former and present directors. The claim was that the directors were in breach of their statutory duties in valuing
the scheme at the height of market turmoil caused by Covid-19, when the scheme assets increased by c£20 bn
subsequently and in adopting an unrealistically pessimistic investment return assumption which massively increased the
amount of assets required to fund future liabilities.

Safeway Ltd v Newton & Anor [2020] EWCA Civ 869

The decision of the CA on the outstanding point as to whether s62 Pensions Act 1995 equalised the Safeway scheme.

Atos IT Services (UK) Ltd v Atos Pension Schemes Ltd [2020] EWHC 145 (Ch)

Whether a pension in payment can be indexed by reference to CPI having regard to the meaning of “the General Index of
Retail Prices (all items)” and “where that index is not published”. Judgment awaited January 2020.

Blatchford Ltd v Blatchford & Ors [2019] EWHC 2743 (Ch)

The first decision to consider whether the subjective intention test identified by the Court of Appeal if FSHC is to be
adopted in pensions rectification cases.

Re G4S Pension Scheme [2018] Pens.L.R. 16

Leading decision on whether a member of a defined benefit scheme closed to future accrual but with a final salary link is in
“pensionable service” such that the scheme is “open” as opposed to “frozen” for the purpose of pensions legislation.

Beaton v Board of the Pension Protection Fund [2017] EWHC 2623 (Ch)

Nugee J, meaning of “attributable to his pensionable service” which has led the DWP to amend the legislation.

Private Client & Trusts

David is experienced in contentious and non-contentious issues, acting for beneficiaries, trustees, executors and advisors in
a variety of disputes and matters.
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Outer Temple

David is particularly interested in cross-over matters whether concerning the tax consequences of asset recovery
proceedings, the responsibilities of pension scheme trustees in matrimonial disputes or otherwise. He is currently advising
on applications for clearance to HMRC, the abilities of executors to vary trusts under a will and the enforcement of
compromise agreements in probate proceedings.

Notable Private Client & Trusts cases

Acted for two members of the USS who seeked to bring a multiple derivative claim on behalf of the trustee company USSL
against former and present directors. The claim was that the directors were in breach of their statutory duties in valuing
the scheme at the height of market turmoil caused by Covid-19, when the scheme assets increased by c£20 bn
subsequently and in adopting an unrealistically pessimistic investment return assumption which massively increased the
amount of assets required to fund future liabilities.

Chambers v Thomas Miller Wealth Management Ltd BL-2018-001811

A successful application by Mr Chambers to trace a £3.7m pension pot transferred on false premises as part of a pensions
liberation scheme to cheat HMRC into certain assets held by the defendants.

Phillips v Chatfeild-Roberts

PT-2017-000117 contentious probate claim as to the whether the testator’s will should be proved having regard to
capacity, undue influence and fraudulent calumny. Settled the day before trial.

Jones & Anor v Roundlistic [2019] 1 WLR 4416

Court of Appeal, leading decision on property and March 2018. Whether a term in a lease preventing sub-letting is unfair
under the UTCCR 1999.

Webster v Ashcroft [2012] 1 WLR 1309

First decision on ability of promisee’s estate to bring claim for proprietary estoppel when promisee became bankrupt after
acquiring relevant equity to bring claim.

Professional Negligence

David acts for claimants and advisers alike in professional negligence claims, often with a pensions focus most noticeably
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Outer Temple

Briggs & Ors v Alexander Clay & Ors [2019] EWHC 102 (Ch) which was the biggest, most complex and high profile
pensions professional negligence case but settled the day before trial. The case generated a reported judgment [2019]
EWHC 102 (Ch) on whether without prejudice correspondence could be relied upon in a claim against former advisors

David is current acting in 4 ongoing cases for (respectively) the trustees, solicitors and actuarial consultants concerning
variously compliance with the power of amendment, formalities and the tax consequences of investment in residential

property

Notable Professional Negligence cases

Stanley Gibbons v Alexander Clay & Ors HC13D003111

In which David persuaded the court to order expert legal and actuarial evidence.

PPF v Aon Consulting Financial Services ltd & Ors HC-2014-002064

In which the court considered the appropriateness of expert evidence in a claim against actuarial consultant and lawyers.

PPF v Hill

Claim against former pension trustees / scheme advisors for breach of the investment regulations by investing solely in a
commercial property portfolio.

Aon Pension Trustees Ltd v MCP [2012] Ch 1

The first appellate consideration of s27 of the Trustee Act 1925 (protection of trustees by means of advertisements).

Financial Services & Banking

David has acted in various claims for financial institutions, their employees or individual investors.

Notable Financial Services & Banking cases

Cologlu v Citadel

Claim concerning whether a high quantity trader was in breach of confidence when approaching a competitor with a
business proposal.
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Outer Temple

A Pensions Ombudsman appeal concerning the duties of a SIPP provider when an individual is persuaded to transfer his
pension into a product investing in foreign property speculation.

Re Lehman Brothers International (Europe) (In Administration) [2014] Bus. L.R. 1186

Application for extension of time to prove debt.

British Telecommunications Plc v Luck [2014] EWHC 290 (QB)

Preliminary hearing on limitation by Teare ] concerning allegations of fraud, dishonesty and concealment.

Bulgrains & Co Ltd v Shinhan Bank [2013] EWHC 2498 (QB) HHJ Gore

Whether claim on letter of credit for $825,000 could be avoided on grounds of, inter alia, fraud.

Bank of Scotland v Johnson [2013] All ER (D) 193 (Jun)

Court of Appeal (Lloyd, Jackson, Beatson L}]). Successful appeal as to conduct of judge below on appeal by way of review.

Employment & Discrimination

David acts in a wide range of employment claims brought in the courts, by way of arbitration and before the employment
tribunal for employers and employees.

Notable Employment & Discrimination cases

Dwyer v Fredbar & Bartlett — Claim No. BL-2020-001411

The leading case on the enforcement of post-termination restrictive covenants in the area of franchises. The
claimant/appellant franchisor sought to restrain the defendant former franchisee from trading in the exclusive marketing
territory contrary to restrictive covenants. The defendants (whom David represented) contended that the contract is
voidable for misrepresentation, that the claimant was in fundamental breach of contract and that, even if the post-
termination restrictions survive, they are unreasonably wide and, hence, unenforceable. The trial judge held the covenants
to be unenforceable. Dwyer appealed to the Court of Appeal who unanimously dismissed the appeal, holding that
inequality of bargaining power is one of, if not the, most significant factors for determining the reasonableness of a
restraint against trade.
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Outer Temple

Mukoro v Independent Workers' Union of Great Britain UKEATPA/18/BA

Appeal as to whether an ET was justified in refusing to adjourn a case management hearing when the claimant had to
attend emergency medical treatment and then, in her absence, striking out the claim on the basis that the proceedings
were not in her interest or well-being.

Parsons v Airplus International Ltd 2017 EAT

Appropriate test of a qualifying disclosure in whistle-blowing claims.

Herry v Dudley Metropolitan Council [2017] ICR 610

Successful appeal against an award of costs against a disabled out of work employee and a leading decision on the effect of
bankruptcy in ET claims.

Nabili v Norfolk Community Health and Care NHS Trust EAT 21 June 2016

Successful appeal Adjournment of disciplinary hearing in unfair dismissal claim.

Missirlis v Queen Mary University of London EAT 16 May 2016

Successful appeal on redeployment following redundancy in unfair dismissal claim. Consideration of Polkey exclusion.

Chenembo v Lambeth LBC [2014] EWCA Civ 1576

David acted for Lambeth in successfully resisting an appeal in a disability discrimination claim.

Insolvency & Restructuring

David has acted for a variety of creditors and bankrupts in a variety of cases in the courts and tribunals.

David has also made and resisted numerous applications in the Interim Applications Court for freezing orders, suspension of
possession orders, discharge and variation of orders concerning bankrupts and insolvent corporations

Notable Insolvency & Restructuring cases

Re Lehman Brothers International (Europe) (In Administration) [2014] Bus. L.R. 1186
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Acted for the applicant, Contrarian Funds LLC, who claimed to be a creditor of LBI(E) and applied for a further extension of
time in which to challenge the rejection of its proof of debt by the respondent administrators. The court considered
whether the time limit for bringing an application to challenge the rejection of a proof of debt was concerned with
litigation.

Snell v Sirin Fine Art Ltd (In Administration) & Ors, HQ12X01256 Master Fontaine 17 January 2013

Whether the Master has jurisdiction and, if so, should exercise her discretion to grant permission to continue proceedings
against company in administration.

Re Rangers FC

High profile proceedings arising out of the administration of Glasgow Rangers and allegation of conspiracy against various
parties including Collyer Bristow. Acted for the Trustees of a pension scheme who had loaned money to Rangers and
sought to prove their debt.

Webster v Ashcroft [2012] 1 WLR 1309)

A contentious probate case which involved a proprietary estoppel claim brought by the estate of the promise and is the
first decision on the ability to bring such a claim when the promise became bankrupt after acquiring relevant equity to
bring claim.

Herry v Dudley Metropolitan Council [2017] ICR 610

Acted for Mr Herry, a discharged bankrupt, in his successful appeal against an order for costs made by the ET. The EAT set
out guidance on the effect of bankruptcy on ET claims.

Trustee Corporation Ltd v Nadir [2001] BPIR 541

Acted for Asil Nadir (of Pollypeck fame) in his dispute with his trustee in bankruptcy as to who was entitled to his pension
given the existence of a forfeiture provision in the case of bankruptcy.

Commercial Litigation

David has experience in numerous commercial litigation matters including:


mailto:clerks@outertemple.com
mailto:OTC-UAE@outertemple.com
mailto:OTC-UAE@outertemple.com

Outer Temple

Asset tracing

e Interim relief including freezing orders and search orders
Restrictive covenants

Property disputes

Notable Commercial Litigation cases

Acted for two members of the USS who seeked to bring a multiple derivative claim on behalf of the trustee company USSL
against former and present directors. The claim was that the directors were in breach of their statutory duties in valuing
the scheme at the height of market turmoil caused by Covid-19, when the scheme assets increased by c£20 bn
subsequently and in adopting an unrealistically pessimistic investment return assumption which massively increased the
amount of assets required to fund future liabilities.

Dwyer v Fredbar & Bartlett — Claim No. BL-2020-001411

The leading case on the enforcement of post-termination restrictive covenants in the area of franchises. The
claimant/appellant franchisor sought to restrain the defendant former franchisee from trading in the exclusive marketing
territory contrary to restrictive covenants. The defendants (whom David represented) contended that the contract is
voidable for misrepresentation, that the claimant was in fundamental breach of contract and that, even if the post-
termination restrictions survive, they are unreasonably wide and, hence, unenforceable. The trial judge held the covenants
to be unenforceable. Dwyer appealed to the Court of Appeal who unanimously dismissed the appeal, holding that
inequality of bargaining power is one of, if not the, most significant factors for determining the reasonableness of a
restraint against trade.

Memberships

e Pensions Litigation Court Users Committee — Secretary

o — former chairman of Litigation Committee
Bar Council — Race Working Group and Combar committee member

o — former Executive committee member

o — Pupillage Supervisor Network

° — mentor
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https://www.outertemple.com/wp-content/uploads/2023/07/McGaughey-Anor-v-USSL.pdf
http://www.apl.org.uk/
https://www.combar.com/
https://www.barcouncil.org.uk/
https://www.chba.org.uk/
https://www.elaweb.org.uk/
https://fsla.org.uk/
https://www.step.org/
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Languages

e French
e Serbian(basic)

Publications

Will-Making in Difficult Circumstances: How to Comply with Formal Validity Requirements

A poisoned mind: Some truths and misconceptions concerning fraudulent calumny (2020 Trusts Quarterly Review)
The Rise and Potential Fall of Corrective Construction (2019 Trusts Law International)

When all else fails: Rectification of voluntary settlements (2018 Trusts Quarterly Review)

Further elephants in the room: pension trusts, professional negligence claims and what we still do not know (2015
Trusts Law International)

Awards

e Scholar of Worcester College, Oxford
e Major Scholar of the Inner Temple

Recommendations
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The Ultimate Round Up - PNLA
London Conference

Current themes in pensions, trusts and estates

12th October 2023
David E. Grant KC

lwww.outertemple.com PNLA London Conference

Introductory comments

» Common themes and differences

* Trusts, wills and pensions deeds which don't do what they
should

* Private client — the “disappointed beneficiary” from Ross v
Caunters to White v Jones & Marley v Rawlings and beyond

* Pensions — no substantive trials. Why and what this means

www.outertemple.com PNLA London Conference

The paradigm trusts professional negligence
paradox

* No duty to the party who suffered loss

* No loss suffered by party to whom owe duty

*With a will, client is deceased, but loss suffered by
disappointed beneficiary

* With a pensions deed, retainer often with trustee. Typical
argument is that sponsoring employer is the one who has to
fund additional (unintended) benefits

www.outertemple.com PNLA London Conference




Who is my client?

More accurately, to whom do I owe a duty?

» Common concept/question (cf McClean v Thornhill and BTI
2014 LLC v Sequana)

« Duty to non-clients — in pensions, power of amendment is
invariably bilateral in substance

« In pensions, possible cases where advisors do not owe duty to
employer — separate representation employer & trustee

www.outertemple.com PNLA London Conference

Whose loss is it anyway?

a) Transferred Loss in estate claims — White v Jones

b) Transferred Loss in pension claims — res inter alios acta -
trustee’s call on sponsoring employer’s covenant irrelevant
to claim against adviser

www.outertemple.com PNLA London Conference

Who is liable? Multiple advisers

« In private client work, it is predominantly the solicitor

+in tax-related matters, possibly an accountant or financial
adviser

+In pensions, claims are often against solicitors and
actuaries/benefit consultants

* “Tam not a lawyer” versus "I was kept out of the loop”
* Change of advisers in pensions cases. Duty to review?

www.outertemple.com PNLA London Conference




Standard of care and expert witnesses

» What material is required to support my claim?
* Relevance of industry practice - specific examples
* Expert evidence — sought and obtained

* Actuaries

* Lawyers

*See Stanley Gibbons v Alexander Clay, PPF v Aon
Consulting and return to orthodoxy

www.outertemple.com PNLA London Conference

Interaction between Part 8 and Part 7

* Mitigation — see Walker v Medlicott
* How to co-ordinate the respective proceedings
* Binding non-parties CPR 19.13
* Benefits and complications
* Position of settlement - to what (if anything) is the adviser

bound?
www.outertemple.com PNLA London Conference

Waiver of privilege

+ Inherent waiver in professional negligence claim

» Can reference be made to WP negotiations when the
allegations against advisors concern their handling of WP
negotiations Briggs v Clay [2019] EWHC 102 (Ch)

* Again, interaction between Part 8 and Part 7

www.outertemple.com PNLA London Conference




Applications for early determination 1

Early determination of claim
* Summary judgment/Strike out

« Applications for interim payments - CPR 25.7 — not strictly
determination of the claim but more than security. Provisional
determination?

* Berry v Ashtead Plant Hire Co Ltd [2011] EWCA Civ 1304
* Potential further deployment in other multi-party cases

www.outertemple.com PNLA London Conference

Applications for early determination 2

b) Early determination — Interim payments CPR Rule
25.7 (1)

* (¢) if court is satisfied that claimant would obtain judgment for substantial
amount against respondent to application whether or not only defendant

* () "in a claim in which there are two or more defendants and the order is
sought against any one or more of those defendants, the following
condlitions are satisfied:

> (i) the court is satisfied that, if the claim went to trial, the claimant would
obtain judgment for a substantial amount of money (other than costs)
against at least one of the (but the court cannot determine
which); and

> (i7) all the are either [insured/public body]'

www.outertemple.com PNLA London Conference

Applications for early determination 3

b) Early determination:

“the word " “ must, in my view, mean not the defendants in the
action but the defendants against whom an interim payment is_sought. It
cannot. be the contemplation of the rule that a decision under it could be
made in the absence of one of the defendants, whom the claimant asserts to
be liable. The whole point of the rule is that the court must be satisfied that
one of the defendants will be liable but, if only one of the contenders for such
liability is before the court and blames the other who is not before the court,
the court will be hamstrung in its assessment of the certainty that one or.
other will be liable and in its assessment of the inabjlity to tell which ope of
them it is. For that reason " . when it is used for the third time
in the rule must mean “the defendants against whom the interim application
is being made”. It then follows that there is little difficulty in construing
“in the same way when it appears in the rule for the fourth time.”

www.outertemple.com

ondon Conference




Limitation — preliminary points
«In the nature of wills and pensions deeds in particular that
error comes to light decades later

* s14A and s14B issues (potential but unlikely laches issues in
underlying trust claim)

www.outertemple.com PNLA London Conference

Limitation - s14A

* Recent flurry of pensions cases when adviser tried to strike out
claim.
* Honda v Mercer 2022] EWHC 3197 (Ch)
* PSGS v Aon [2022] EWHC 2058 (Ch)
* Cropper v Aviva [2022] 1689 (Ch) — Barber
* Key take away points
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