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Nicholas Davidson QC
Call: 1974 Silk: 1993

+442078222000 n.davidson@4newsquare.com

Clerk: Andrew Call 

a.call@4newsquare.com

+442078222038 +447788443600

He's a great leader on complex cases who is always calm and measured.

- Chambers & Partners

Nicholas Davidson QC is a commercial litigator and arbitrator who has been described in the Legal 500 as being “an
exceptional silk” (2019) with “a charming manner, which puts clients at ease” (2016) and by Chambers & Partners (2019) as
someone who "produces masterpieces. The work, the detail, the focus that goes into it - it is outstanding; it blows me away."
"You want him on your side and not on the other side."

Also as "one of the leading trial lawyers of his generation with excellent client skills" (2015), displaying "mastery of the law and
practice of insurance" (2011); and in Chambers and Partners as "a great leader" (2017) "extremely competent, user-friendly and
authoritative" (2016) and "a must-have barrister who is mustard when it comes to identifying the salient points" (2010) and a
"master cross-examiner" (2011) and "a sensational cross-examiner and advocate" (2013). He is equally at home in trial work and in
appellate work at all levels ("listened to" was another).

Always aiming to maintain a wide breadth of knowledge of the law and commercial awareness, he is committed both to
understanding his clients' angles on their cases and to readiness to search for new angles. Despite having conducted many large
cases for the defence, he does much claimant work. He is particularly interested in claims about investment advice and management.

Other directory (and in one case The Lawyer) comments in his time in Silk have been:

"A "fantastic" litigator and arbitrator, particularly noted for his skills in cross-examination and advocacy."

"Nicholas Davidson QC is "clearly one of the top guys at the Bar" and is held in the highest regard. Junior lawyers often turn to him
for advice and he "rather generously and happily imparts his knowledge to them."

"Very approachable"

"Breathtaking intellect"

"Fearsome intellect"

"Sharp intellect and cuts quickly to the issues"

"A good advocate with great court presence"

"Frighteningly intelligent and incisive"
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"An excellent advocate on weighty matters"

"Dry but hugely talented"

"Terrifying intellect and precision"

"Top-notch"

"Hot stuff"

"Incredibly bright"

"One of the barristers of choice for the defence of large issues"

"Names such as Nicholas Davidson QC ... have the most impressive professional negligence track records at the Bar"

"Wide-ranging experience"

"Excellent"

"Top professional negligence silk"

Nicholas is a past chairman of the Professional Negligence Bar Association and is also a member of the British Insurance Law
Association, Chancery Bar Association, COMBAR, Bar European Group and Society for Computers and Law.

He has given numerous talks to the Professional Negligence Bar Association and Professional Negligence Lawyers' Association,
particularly including the topics of professional insurance needs, obligations, and ability to exclude or restrict liability, and spoke
on "Claims against Funds and Investment Managers" at the 2011 COMBAR North American meeting.

Privacy Policy

Click here for a Privacy Policy for Nicholas Davidson QC.

Areas of Expertise

Commercial Dispute Resolution

As someone interested in and aiming to maintain high awareness of economics and finance Nicholas has a keen interest in
commercial matters.  He is involved not only in pure financial or interpretation litigation (a case of particular satisfaction to him was
AIB Group (UK) plc v. Martin and Gold [2001] UKHL 63) but also in very tough business disputes.  In Ross River Ltd v Cambridge
City Football Club [2007] EWHC 2115 Ch he acted for the Club in establishing that a transaction in relation to its ground had been
affected by bribery and fraudulent misrepresentation.  He acted for Newcastle Airport in a high profile claim (settled the day before
trial) against its former Chief Executive and the Estate of its Finance Director seeking to recoup in respect of multi-million bonuses
which had become payable on a refinancing.

Insurance & Reinsurance

Nicholas regards the interpretation of documents as an exceptionally interesting area, and is intrigued by the challenges, including
those of professional indemnity policies with the requirements to conform to Minimum Terms, not to mention the special context of
solicitors’ policies’ with the Assigned Risks Pool policy in the background.

Nicholas has extensive experience, as advocate and arbitrator, of insurance law, especially professional indemnity insurance law,
and the practical operation of policies, including dishonesty issues and the potentially vexing subjects of “notification” of
circumstances and the composite nature of the insurance.  Recent work for Quinn Insurance has seen cases which have interested

4 New Square, Lincoln's Inn, London, WC2A 3RJ T: +44 20 7822 2000  E: general@4newsquare.com  DX: 1041 London Chancery Lane

https://www.4newsquare.com/wp-content/uploads/2018/08/Nicholas-Davidson-QC-GDPR-Privacy-Policy.pdf


many – William McIlroy (Swindon) Ltd v. Quinn Insurance Ltd [2010] EWHC 2448 (TCC) (arbitration clause; time bar; relevance
of ICOB; now on its way to the Court of Appeal); Quinn Insurance v. The Law Society [2010] EWCA Civ 805 (on the extent to
which insurers can access documents, on which decision  he has delivered explanatory talks to the British Insurance Law
Association and the Professional Negligence Bar Association); Kidsons v. Underwriters at Lloyds  [2008] EWCA Civ 1206
(application of minimum terms; notifications of Circumstances and their effect).  Quorum A/S v. Schramm [2002] 1 Lloyd’s Rep.
249 involved unusual interpretation problems and exploration of the London and French markets for a Degas pastel thought to be of
unique interest to the Greek shipowning community.

He frequently deals with issues relating to fraud exceptions and reimbursement claims based on dishonesty.

He is experienced in the procedures where dishonesty is under consideration, and has conducted “indemnity cons” and is familiar
with issues as to the handling of subsequent arbitrations.

Professional Liability

Nicholas Davidson QC is a commercial litigator and arbitrator who has been described in the Legal 500 as being “a class act with
tremendous presence and gravitas in court” (2020) and “an exceptional silk” (2019) with “a charming manner, which puts
clients at ease” (2016) and by Chambers & Partners (2019) as someone who “produces masterpieces. The work, the detail, the
focus that goes into it – it is outstanding; it blows me away.” “You want him on your side and not on the other side.” “His
technical knowledge is first rate. He gets right into it himself, so he’s a great leader to work with, and brings tremendous
enthusiasm.” “He is very effective and has a sensible, smooth approach. He has gravitas and is able to lead in a way that lets
some of the heat out of the situation.” (2020)

Also as “one of the leading trial lawyers of his generation with excellent client skills” (2015), displaying “mastery of the law
and practice of insurance” (2011); and in Chambers and Partners as “a great leader” (2017) “extremely competent, user-
friendly and authoritative” (2016) and “a must-have barrister who is mustard when it comes to identifying the salient points”
(2010) and a “master cross-examiner” (2011) and “a sensational cross-examiner and advocate” (2013). He is equally at home in
trial work and in appellate work at all levels (“listened to” was another).

Accountants, Auditors & Actuaries

Nicholas has frequently worked with accountants on numerous aspects of litigation, often to do with company valuation issues (a
notable early case was involved successful defence of a share valuation claim where the claimant’s expert was perhaps the then
doyen of share valuation, Bruce Sutherland: Whiteoak v. Walker (1983) showed that if a company’s articles required a valuation to
be carried out by a generalist accountant he was not to be judged as if he had held himself out as a share valuation specialist).

In 2016 he led for the claimants in one of The Lawyer’s “leading cases of the year”, Harlequin Property (SVG) Ltd v Wilkins
Kennedy, in which Harlequin recovered more than £9 million in a case which the Judge described as having been defended
“stubbornly” [2016] EWHC 3188(TCC) [2017] 4 WLR 30.

Insurance Brokers & Agents

Nicholas’ most recent case in this field involved an 8-figure claim for a broker’s client whose insurers were admittedly entitled to
avoid for non-disclosure, the issue being how the non-disclosure had come about.

Financial Services Professionals

Nicholas’ considerable experience of, and great interest in, financial services claims has perhaps had an emphasis on investment
management or advice, where he has acted for both claimants and defendants (usually in arbitrations).  Being himself a trustee of a
defined benefit pension scheme, he has to be able to understand the investment challenges for trustees and managers, and to be
aware of legislative and administrative background.    He has acted for a major financial adviser in defence of a split caps claim, and
for various individuals who, having sold successful businesses, made or are making claims against leading investment houses when
their investments disappointed by 7-figure sums, and for other individuals whose investments are said not to have been tailored
suitably; certain pension issues following the demise of a business, and issues relating to offshore investment funds, have been
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referred to him.

Lawyers

Nicholas has deep experience of both claimant and defendant work in lawyers’ liability cases, across the range of common law and
equitable remedies.  He led the defence teams in both the Bristol and West and Nationwide cases, and the technically vital cases in
the House of Lords Cave v Robinson, Jarvis and Rolf (limitation) and Medcalf v Mardell (wasted costs).  More recent defence and
recovery work has included pursuit for a major national solicitors firm of recovery proceedings against one of the practices in the
middle of the huge commercial mortgage fraud involving Dunlop Haywards, defence and third party recovery work for solicitors
who had acted for banks on a syndicated loan for a fraudulent project, and defence of a claim where a solicitor was alleged to have
induced the client to make the commercial decision to make a large and risky loan; and work in cases of internal problems in a
practice.  For claimants he was brought in to a leading role in the Supreme Court in AIB v Mark Redler, and notably has led in
claims involving the specialist employment work of major law practices, successively in Newcastle International Airport v
Eversheds, Wright v Lewis Silkin and Commodities Research Unit International Ltd v King Wood Mallesons. The Wright  case
featured the problems of cross-border work, as did Bancroft v Weil Gotshal, where Nicholas acted for an international investment
fund in a claim related to the handling of a central European business acquisition.

He has been / is involved in some extremely high value claims in overseas matters.  His wide experience across all Divisions of the
High Court includes financial matters post-divorce, a field in which he practised while a junior and in relation to which he has
experience in Silk, and to which he brings his interest in investment and pension matters (he is a Trustee of a Defined Benefit
Pension Scheme).

Surveyors & Valuers

Nicholas has appeared in various surveying and valuation cases, and finds valuation cases particularly intriguing.  He particularly
relished the valuation challenge in Hartle v. Laceys [1999] Lloyd’s Rep. P.N. 315, in which he effectively had to argue both sides’
cases in the Court of Appeal as the appellant was unrepresented, in which the evidence was that for a significant period following a
residential development market collapse there was no active market.  Valuation problems were a frequent factor in the litigation in
which we was engaged throughout the 1990s.

Qualifications & Memberships

M.A. (Cantab.)

Publications

Not so common common law
9 July 2019
Not so common common law, suggests Nicholas Davidson: Interest, the Scots in the House of Lords and the English in the Court of
Appeal.
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Lowick Rose LLP v Swynson Ltd 

[2017] UKSC 32 [2018] A.C. 313 [2017] P.N.L.R. no. 18 

Who could claim? 

 

Singularis Holdings Ltd v Daiwa Capital Markets Ltd 

[2019] UKSC 50 [2019] 3 W.L.R. 997 [2020] P.N.L.R. no. 5 

Ability of company to sue third party for defalcation by company’s controller 

 

Barclays Bank plc v Quincecare Ltd 

[1992] 4 All E.R. 363 

Duty of care of bank to customer in relation to instructions received 

 

Marex Financial Ltd v Sevilleja Garcia 

[2018] EWCA Civ 1468 [2019] Q.B. 173 

The rule against recovery of reflective loss 

Heard in the Supreme Court 8 May 2019: judgment awaited 

 

Giles v Rhind 

[2008] EWCA Civ 118 [2009] Ch 191 

Exception to rule against recovery of reflective loss 

 

Assetco plc v Grant Thornton 

[2019] EWHC 150 (Comm) 

Duty of care of auditors, causation, damage, loss of chance 

Heard in the Court of Appeal 2020 : judgment awaited 

 

Nicholas Davidson QC – 4 New Square 
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Francis Bacon 
Hailsham Chambers

42 mins - “Recent Developments in Loss of Chance” 



Francis Bacon
Call: 1988
francis.bacon@hailshamchambers.com

Overview

Francis specialises in professional negligence, commercial insurance and commercial litigation. He has extensive experience
in acting for individual claimants, lending institutions and professional indemnity insurers in obtaining interim remedies in
London and overseas.

In 2017, Francis was named Professional Negligence Junior Barrister of the Year by Chambers & Partners. Francis has for
many years been listed in the first ranks of Professional Negligence barristers in Chambers & Partners and Legal 500. Legal
500 2019 rates Francis as “the outstanding professional indemnity junior at the bar and a silk in all but name.”

 

Professional negligence
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Lawyers Francis acts for and against solicitors in many jurisdictions. He has considerable experience in managed and large-
scale litigation involving solicitors. He was involved in the Nationwide Managed Litigation in the late 1990’s, TAG in 2006/2007
and Composite Legal Expenses. He appeared in many of the leading Court of Appeal authorities on loss of chance claims. His
work often takes him overseas and he has worked on high profile professional negligence claims relating to lawyers in the
Bahamas, Milan, Paris and Jersey. Francis has particular experience of obtaining freezing injunctions and pursuing tracing
claims against dishonest lawyers and other professionals worldwide. He advises extensively on coverage issues especially in
relation to dishonesty, successor practice and aggregation issues. He is regularly asked by his insurer clients to conduct
indemnity interviews and has advised on very high value claims.  Francis has acted as an adjudicator in complex professional
negligence disputes.

Francis acts for members of the Civil and Criminal Bar on the instructions of Bar Mutual and has represented the Bar
Standards Board. Building on his 10 years’ experience as a Criminal Recorder Francis acts for barristers and higher court
advocates in many claims arising out of the alleged negligent conduct of criminal proceedings including serious crimes such as
murder and rape cases.

Trustees Francis acted for Cantrust, a firm of professional Jersey based trustees, in the $20m breach of trust/tracing claim
Shalson v. Russo [2005] Ch 281.

Between 2006 and 2010, he acted for the Ladies Al Hamrani in the $120m breach of trust claim brought by the Ladies and
various members of the Al Hamrani family against JP Morgan and others in the Royal Court in Jersey. The action became the
longest running trial in Jersey’s legal history. It was eventually resolved in a substantial settlement to his clients.

Francis advises extensively on coverage issues relating to professional trustees in many jurisdictions and in particular in the
Channel Islands.

Construction professionals Francis has acted for architects, quantity surveyors, engineers and other construction
professionals in numerous high value and complex High Court and TCC claims. He defended The Westwood Partnership in
the TCC in a multimillion damages claim arising out of a fire at a TAS restaurant in Farringdon. He acted in a contested
arbitration for the successful Claimants in a claim against their design and build contractors in a disastrous £7m property
development in Hampstead.

Francis has acted in many multi-million claims for and against well known commercial and residential property surveyors and
valuers throughout the UK.

Accountants & auditors Francis acts regularly for and against accountants and auditors in High Court claims. He has been
involved in many cases involving complex tax issues and SDLT schemes. He has acted for insurers in recovery actions against
auditors of legal practices.
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Insolvency practitioners Francis has acted for insolvency practitioners in numerous high value High Court claims. He
successfully defended the practitioners Geoffrey Martin & Co in the Court of Appeal in the loss of chance of a better outcome
of an IVA in Prosser v. Castle Sanderson and Others [2002] EWCA Civ 1140

Insurance brokers Francis has acted in numerous high value claims against insurance brokers. He defended the brokers in
the substantial damages claim arising out of the alleged under-insurance of the Michelin starred Pied-a-Terre restaurant
following a fire.

Commercial law

Francis has considerable domestic and international commercial litigation expertise. He has been instructed in a very wide
variety of disputes for private and insurer clients and is often instructed to take urgent interlocutory steps including obtaining
freezing injunctions and search orders. Francis is currently acting for a firm of Accountants in their claim against a former
employee who stole over £2.3m from very well known celebrity clients between 2013 and 2016. He obtained a freezing
injunction which preserved complete anonymity for the victims.

Many of his cases are related to commercial properties, ranging from multi-million £ or $ insurance disputes to acting for
commercial agents in a £200m property purchase in the West End of London. Francis has been instructed in commercial
litigation disputes which have taken him to Paris, Jersey, Milan, Washington, New York and Nassau.

Regulatory & disciplinary

Francis has defended professionals for very serious professional conduct matters before many different regulatory and
disciplinary tribunals. He represented the chair of one regulatory body when that person’s firm was facing disciplinary
proceedings.

Francis has acted for the Bar Standards Board in High Court proceedings and he has represented members of the Bar before
the Council of the Inns of Court and acted for Solicitors before the SDT.

 

Employment law

Francis has been instructed in complex employment disputes. He acted for the former directors of a multi-national company in
injunctive proceedings which have been brought against them.
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Media law

Francis acted for Marquesa de Valera, the International Editor of Hello! Magazine in the early stages of the claim brought by
Michael Douglas and Catherine Zeta Jones against the magazine. Francis has recently advised a firm of well-known libel
lawyers in threatened professional negligence claim for their conduct of high profile defamation proceedings.

Recent cases

Moda International Brands Ltd v Gateleys LLP [2019] PNLR 27. Francis acted for the successful BVI Company in a
professional negligence claim against Moda’s former solicitors for the loss of chance of recovering a share of profits from a
property development in Nottingham.

Group Seven Ltd v Notable Services LLP [2019] PNLR 22. The Court of Appeal gave important guidance on the law of
dishonest assistance in breaches of trust and fiduciary duty.

Andrews v Messer Beg [2019] 1 Costs LO 1 and [2019] PNLR 23. Acting for Messer Beg in the claim for the loss of chance of
a better outcome of managed litigation originally brought by borrowers who took out shared appreciation mortgagees against
Barclays Bank and Bank of Scotland. The case is ongoing.

Goddard-Watts v Burgess Salmon and others. Acted for a firm of accountants in a claim for the loss of chance of a better
outcome of matrimonial proceedings. Case settled after exchange of skeleton opening submissions.

Paul v Lock & Marlborough.  Acted for firm of solicitors in a very high value contentious probate claim. Case settled after
exchange of skeleton opening submissions.

Group Seven Ltd v Nasir and others [2017] EWHC 2466 (Ch). Francis was led by William Flenley QC in a €9m claim brought
by Group Seven against Notable Services LLP and others for dishonest assistance in breach of trust and unconscionable
receipt. Following a 38 day trial, the claims of dishonest assistance and unconscionable receipt against Notable Services LLP
were dismissed. However, following Francis’ successful cross-examination of co-defendant Mr Louanjli, Mr Louanjli was held
liable to the Claimants in deceit, conspiracy and dishonest assistance in breach of trust.

Robinson v Ness & Co [2017] EWHC (Ch). Francis defended Ness & Co in the High Court in a High Court trial in which it was
alleged that the Claimant had committed mortgage fraud and was not entitled to recover damages from the solicitor on the
grounds of public policy.

Group Seven Ltd v Nasir [2016] 2 Costs LO 303. Francis acted for the Notable Defendants in Morgan J’s Costs Management
Judgment [2016] 2 Costs LO 303 in which the Claimant’s budgeted costs in excess of £5m were almost halved.
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Mortgage Express v Awais Khan [2017] EWHC 53. Francis successfully acted for the lender in a claim against a dishonest
mortgage borrower at a trial before Mr M Griffiths QC sitting as a Deputy High Court Judge in the Chancery Division.

Martin Francis v Charles Knapper [2016] EWHC 3093 (QB). Francis successfully defended the solicitor firm Knapper & Co in
claims of fraudulent misrepresentation brought by Mr and Mrs Francis at a trial before Mr Justice Andrew Baker.

Haylett v Cayton [2015] EWHC 1951 (Comm) – a partnership valuation dispute tried before Colin Edelman QC.

Mark Lynn v Borneos LLP [2014] EWHC 254. Successful defence of multi-million £ claim following a four day High Court
Action before HH Judge Cooke. The Defendant solicitors had admitted breach of duty in drafting a Share Sale Agreement of a
UK registered company which had acted as an agent in selling off plan residential properties in the Dominican Republic. The
Judge found the Claimant dishonest and the Claimant failed on causation.

Adelle Challinor & 20 Ors v Juliet Bellis & Co and Geoffrey Egan [2013] EWHC 347 (Ch) and [2013] EWHC 620. Successfully
defending Geoffrey Egan, a chartered surveyor, in a contested £3m claim brought against him by the Claimants in
misrepresentation and also successfully defending Part 20. Claim made by Juliet Bellis & Co, a solicitor, in dishonest
assistance in breach of trust, breach of warranty of authority, breach of fiduciary duty and dishonestly procuring wrongdoing by
his employers.

Mamum v Bar Standards Board [2012] QBD. Representing Bar Standards Board before The Visitors of the Inns of Court in
successfully opposing Mr Mamun’s appeal against exclusion from Lincoln’s Inn.

Pritchard and others v Ingram Winter Green and Others [2011] 2 EGLR 1. Acting for Ingram Winter Green before Morgan J in
successful application to strike out claims brought by litigants in person against the firm and in subsequently obtaining civil
restraint orders against the Claimants.

Halliwells v NES v Quinn [2011] PNLR 30. Acting for Quinn Insurance in £1.5m undertaking claim against NES solicitors.
Francis’s own declinature of coverage was upheld on grounds of dishonesty and condonation of dishonesty by both partners
and on the basis that the undertaking was not given in solicitorial capacity.

Harris v Kingsley Napley [2011] Defending Kingsley Napley in substantial claim relating to alleged negligent advice in relation
to stamp duty land tax saving scheme.

Arscotts Limited v Harris [2010] EWHC Ch Acting for Arscotts Limited in obtaining freezing injunction in claim against
dishonest employee and her husband. Advising on tracing actions and subsequent recovery of substantial part of stolen
monies.

Al-Hamrani v JP Morgan and Others [2009] Royal Court of Jersey. Acted successfully for the Ladies Al-Hamrani in the high
profile $120 million breach of trust litigation in the Royal Court of Jersey against JP Morgan and Others.
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Perkin v Lupton Fawcett [2008] PNLR 30 – (Court of Appeal) loss of chance claim against solicitor in claim relating to lost
chance of negotiating more favourable clauses in a share purchase agreement.

Nationwide v Browne Jacobson LLP: £7m lender claim settled.

Bank of Scotland v Shah Solicitors and Al Ansari [2008]: £7m claim against solicitors and property developers for fraudulent
breach of trust and deceit. Acting for bank in obtaining freezing injunctions against fraudsters.

Hunter v Rhodes Dickson [2008]: successful defence at trial of claim against valuer.

The Accident Group [2007]: multi-million pound litigation concerning the lawfulness of a referral fee and the mediation of
thousands of claims with the Lloyds markets.

Sweetman v Shepherds, Nathan, Russell Jones and Walker and others [2007] EWHC 137 : striking out multi-million claim for
loss of chance.

Walker v Palfreyman and others [2006] EWHC – summary judgment and contempt application for professional indemnity
insurers against fraudulent borrower in multiple mortgage fraud where we had obtained a freezing injunction and obtained
draconian tracing orders to recover the vast majority of the monies stolen.

Hammond Suddards v Jebb [2006] EWCA 777. Successful defence of claim against Hammond Suddards for loss of litigation
opportunity.

Excel Polymers v Anston Commercial [2005] EWHC. 1927 (QB). Acted for insurance broker at trial of preliminary issue of
meaning and effect of standstill agreement relating to limitation. Following findings in favour of insurance broker, action
successfully dismissed.

Shalson and others v Russo, Cantrust and others [2005] Ch 281 Representing Professional Trustees. Equitable tracing of
US$7.5m + into privately owned $20m motor yacht and into monies held on trust in Jersey based Settlement. In depth analysis
of law of tracing. Successful defence of the claim that the Settlement was a sham.

Manolakaki v Constantinides and Lange [2004] EWHC 749. Successful defence of claim brought by solicitor against his
professional indemnity insurers who had refused to indemnify him on the grounds of his own dishonesty in a $1m plus financial
instrument fraud.

McNab v Neal [2003]. Acting for innocent partners in obtaining freezing injunction and search orders against dishonest partner.
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Sharpe v Addison Lister [2004] PNLR 426. Assessment of value of lost litigation opportunity resulting from negligence of
solicitor who had advised claim had merit but who failed to give notice to insurers in a claim for damages for personal injury
arising out of a road traffic accident. Review of all recent Court of Appeal decisions on loss of chance. Claimant awarded only
10% of value of total assessed loss.

Sharif v Garrett & Co. [2002] 1 WLR 3118. Leading case on loss of litigation opportunity where action struck out for want of
prosecution – £4m+ claim.

Prosser v Castle Sanderson [2002] Lloyds Rep PN 584 Court of Appeal – £750k Loss of chance claim against an insolvency
practitioner. Claim dismissed.

Egan Lawson Limited v Standard Life [2001] 08 EG 168 Court of Appeal – commercial estate agent’s entitlement to
commission in commercial property transaction.

Nationwide Building Society v Balmer Radmore [1999] Lloyd’s Rep 241 – Managed litigation -extent of a solicitor’s common
law and fiduciary duty in a conveyancing transaction where the solicitor is instructed by a lender and borrower – Causation,
measure of loss and contributory negligence.

Nationwide Building Society v Richard Grosse [1999] Lloyd’s Rep 348 (causation and contributory negligence in claim against
solicitor for breach of fiduciary duty)

Nationwide Building Society v Goodwin Harte [1999] Lloyds Rep 338 – causation and contributory negligence in claim against
solicitor for fraud and breach of fiduciary duty.

Nationwide Building Society v Thimbleby [1999] Lloyds Rep 359 – whether contributory negligence available as a defence to a
claim for damages for deceit.

Barclays Bank v Caplan & Ronald Nathan & Co [1998] 1 FLR 532 – undue influence – solicitor`s duties to wife providing £1m+
guarantee for husband`s indebtedness to Bank. Acting for solicitor who was in prison at the time of the trial. The claim against
solicitor failed.

What others say

“A very smooth cross-examiner.” Chambers UK, 2020

“Has a really good breadth of knowledge and is very thorough.” Chambers UK, 2020

“He is the outstanding professional indemnity junior at the Bar and a silk in all but name” Legal 500, 2020 
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“The level of analysis was impressively thorough, and distilled into an impeccably drafted defence. He is an absolutely
charming man to deal with, and he adopts a truly collaborative approach” Chambers UK, 2019 

“He brings a wealth of knowledge and experience and has an excellent strategic approach” Legal 500, 2019

“He is brilliant.  A ruthless cross-examiner with a lot of experience”  “His advice is always really practical and concise” 
Chambers UK, 2018

“Very user-friendly” Legal 500, 2017

“Very sharp, very good with clients and extremely good on his feet.” “Unflappable under pressure, he never backs down from
difficult work.” Chambers UK, 2017

Francis is recognised as one of the leading commercial juniors in professional negligence, having been ranked by both
Chambers UK and The Legal 500 for many years.  In 2016 he was shortlisted for Chambers & Partners’ Junior of the Year for
Professional Negligence.

“He has an edge that other barristers don’t have – his experience and advocacy skills are strengthened by his wealth of
knowledge and his investigative nature. He will leave no stone unturned.” “He has an excellent grasp of the documents and
deals very well with the witnesses.” Chambers UK, 2016

“‘Really very good at cutting through pages and pages of material and getting to the core issues.’” Legal 500, 2015

“very sound and unflappable, and has a wealth of experience in his core areas. ‘He is outstanding, as he is extremely
commercial and personable’.” Chambers UK, 2015

“extremely capable and easy to work with. His insight into cases is second to none.” Legal 500, 2014

“is particularly strong on coverage issues. Solicitors appreciate the fact that he is robust in his advice and takes a line and
sticks to it. ‘He’s first-rate, fast, clever and very user-friendly’.” Chambers UK, 2014

Further information

Education: Gray’s Inn Karmel Commercial Scholar

Keele University BA Hons Law and Economics

Loughborough University MSC Recreation Management.
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Appointments: Recorder 2004. Francis sits in the Crown Court.

Lectures: Francis lectures to solicitors, insurers, brokers and underwriters on a wide range of subjects including fraud,
dishonesty, loss of chance, policy issues, lender claims, trustees and expert evidence.

ICO Data protection registration number: Z6991593. Francis Bacon is a barrister regulated by the Bar Standards Board. Click
to view Francis Bacon’s Privacy Notice
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 Recent Developments in Loss of Chance 

Francis Bacon Hailsham Chambers 

 

This talk reviews the Supreme Court judgments in Perry v Raleys [2019] 2 WLR 636 and Edwards v 

Hugh James Ford Simey [2019] UKSC 54 and looks at other decisions in 2019 and 2020 on loss of 

chance.  

The talk focuses on: 

The restatement of established principles  

Perry v Raleys [2019] PNLR 17 confirming the two elements to a loss of chance claim first set out 24 

years ago in Allied Maples plc v Simmons & Simmons [1995] 1WLR 1602.  

The Supreme Court’s approval of Kitchen v Royal Air Force Association [1958] 1 WLR 563 and the 

presumption in favour of the Claimant in loss of litigation opportunity cases in Mount v Baker Austin 

(A Firm) 

“Trial within a Trial” 

In Perry the Supreme Court commented on Hanif v Middleweeks [2000] Lloyd’s Rep PN 920 and 

overturned the Court of Appeal’s application of that case.  

The difficulty in reconciling Perry with the Court of Appeal’s approach in Dixon v Clement Jones [2005] 

PNLR 6. Discussion about cases where the Court has already determined a fair trial is not possible like 

Sharif v Garrett & Co (A firm) [2002] 1 WLR 1318. 

The relevance of events which arise before and after the notional trial or settlement date 

Following Edwards v Hugh James Ford Simey, Francis reviews the unresolved difficulties with cases 

like Charles v Hugh James Jones & Jenkins [2000] 1 WLR 1278, Dudarec v Andrews [2006] 1 WLR 3002 

and Whitehead v Searle [2009] 1 WLR 549.  

The application of the two stages in Perry in recent loss of chance cases.  

Francis discusses: 

Javed Waraich v Ansari Solicitors (A firm) [2019] PNLR 24 a claim relating to the allegedly negligent 

failure of Ansari to advise them to issue proceedings against Khan’s Solicitors within the limitation 



2 

period for alleged negligence in handling an application on behalf of the Claimants for leave to remain 

in the UK.   

Moda International Brands Ltd v Gateley LLP [2019] PNLR 27 a claim relating to a property 

development in Nottingham. Francis discusses the correct approach to damages for loss of chance 

where the counterparty is called by the Defendants and comments on Perkin v Lupton Fawcett [2008] 

PNLR 30. He reviews the cumulative approach to the evaluation of damages where there were 

multiple scenarios in the counterfactual world. 

Taray Investments Limited and Bellevue Homes v Gateley Heritage LLP. [2020] EWHC 716 (QB) a claim 

which arose out of a failed property transaction at a site in Rotherhithe. Gateley had admitted it acted 

in breach of its duty of care to the Claimants but Tipples J found that the Claimants had failed to 

overcome the first evidential hurdle in Perry.   

Finally, Francis has a brief look at Terence Ramsden v The Commissioners for Her Majesty’s Revenue 

and Customs [2019] EWHC 3566 another decision of Mr Justice Freedman where he applied loss of 

chance found that even if certain documents originating in 1988 had been available to Mr Ramsden 

he failed to prove on balance of probabilities that he would have mounted a challenge to his tax 

assessments. Mr Justice Freedman found that Mr Ramsden had failed to even “get on the platform” 

of a loss of chance claim. 

FRANCIS BACON 

Hailsham Chambers 

Francis.bacon@hailshamchambers.com 
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John Virgo 
Guildhall Chambers 

19 mins - “The Liability of Secured Lenders” 



JOHN VIRGO
CALL: 1983

"He's thorough and very detail-oriented."
Chambers UK 2020

Email: john.virgo@guildhallchambers.co.uk
Tel: 0117 930 9000

John is a specialist commercial barrister, with a strong practice emphasis on high-value financial product mis-selling litigation.

He has appeared in all the leading mis-selling cases, including: lead counsel appointment in a group pension mis-selling action
(Cocking v PrudentialCocking v Prudential); acting in a 400 strong group action in the Commercial Court on behalf of Equitable Life's trapped
annuitants (Abeles and Others v Equitable Life Assurance SocietyAbeles and Others v Equitable Life Assurance Society); acting for Zurich Life to defend claims for product mis-selling
arising out of the collapse of the Bahamian Imperial Consolidated Fund (Seymour v Caroline Ockwell & Co; Zurich IFA LtdSeymour v Caroline Ockwell & Co; Zurich IFA Ltd); acting
for investors into the AIG Enhanced Variable Rate Fund who suffered substantial losses following its collapse (Rubenstein v HSBCRubenstein v HSBC
BankBank);acting for a number of high net worth individuals and businesses in relation to the mis-sellingof interest rate hedging
products (Rowley and Green v Royal Bank of ScotlandRowley and Green v Royal Bank of Scotland).

He has acted in a number of leading cases concerned with the manipulation of LIBOR (Graiseley Properties Ltd v Barclays BankGraiseley Properties Ltd v Barclays Bank
PlcPlc; Hotel de France Ltd v Lloyds Hotel de France Ltd v Lloyds (o -shore litigation in Jersey); Rhino Enterprises Ltd v Barclays Bank Plc Rhino Enterprises Ltd v Barclays Bank Plc and Longford SecuritiesLongford Securities
Ltd v Royal Bank of ScotlandLtd v Royal Bank of Scotland). He is currently acting in a multi-million pound claim against the Royal Bank of Scotland relating to
an aborted Commercial Mortgage Backed Securities issuance.

John is instructed nationwide in complex and substantial disputes where his advocacy and forensic skills are highly valued. He is
also retained off-shore in Isle of Man and Jersey.

PRACTICE AREAS

Banking & Finance
Professional Negligence
international / offshore
Property & Estates

BANKING & FINANCE

Instructing John Virgo "ensures the solicitor has a smooth ride", say commentators. John Virgo "dazzles sources with his
extremely clear, thorough and comprehensive advice" - Chambers UK 2013.

John represents clients in complex and substantial commercial disputes in England & Wales and the Isle of Man. He enjoys
working as a team, with clients, solicitors and other junior and leading barristers.

John welcomes instructions in the following areas:

Financial Services Product Mis-Selling including rate swap mis-selling and LIBOR related claims
Commercial Contract Disputes
Professional negligence & indemnity (financial advisers, product providers, fund managers and accountants)
Insurance - coverage disputes 

John has wide ranging sector knowledge, including experience in, amongst others, the following sectors:



Financial services
Banking and finance
Accountancy
Insurance
Business appraisals

WHAT OTHERS SAY

Chambers UK 2016 - "He has an encyclopaedic knowledge of financial services disputes, and is very deeply steeped in case law
and factual knowledge." "He fights his corner for the client and he's a very good guy."

Chambers UK 2015 - "He is incredibly well prepared and a very persuasive advocate."

Chambers UK 2013 - "He is considered a 'linchpin' for many a dispute resolution team across the country. He is a first choice for
a number of solicitors as he is 'hard-working, cheerful, open-minded, imaginative and very easy to work with'."

Chambers UK 2012 - John Virgo "always delivers". His extensive grasp of the financial services sector is reflected in his recent
work for Zurich Life in defence of claims of product mis-selling.

RECENT CASES

PDHL v Financial Conduct AuthorityPDHL v Financial Conduct Authority [2016] UKUT 0129 (TCC)[2016] UKUT 0129 (TCC) – powers of FCA to close debt management company
PDHL v Financial Conduct AuthorityPDHL v Financial Conduct Authority[2016] UKUT 0130 (TCC)[2016] UKUT 0130 (TCC) – powers of FCA to suspend order closing debt management
company
PA(GI) LTD v GICL 2013 LTD and anotherPA(GI) LTD v GICL 2013 LTD and another[2015] EWHC 1556 (Ch)[2015] EWHC 1556 (Ch) – whether a Part VII business transfer passed liability for
PPI mis-selling to new insurer
Suremime Limited v Barclays Bank plc [2015] EWHC 2277 (QB)Suremime Limited v Barclays Bank plc [2015] EWHC 2277 (QB) – whether Bank owes duty of care to carry out Interest
Rate Hedging Review with care and skill
Battrick v. Royal Bank of Scotland PlcBattrick v. Royal Bank of Scotland Plc[2013] EWHC 4848 (QB)[2013] EWHC 4848 (QB) – use of expert evidence in interest rate hedging litigation 
Rowley & Green v Royal Bank of Scotland 2013 EWCA Civ 1197; [2012] EWHC 3661 Rowley & Green v Royal Bank of Scotland 2013 EWCA Civ 1197; [2012] EWHC 3661 - Liability of bank for interest rate
swap mis-selling).
Rubenstein v HSBC Bank [2012] EWCA 1184; [2011] EWHC 2304Rubenstein v HSBC Bank [2012] EWCA 1184; [2011] EWHC 2304 - Liability for negligent investment advice to invest in AIG
Enhanced Variable Rate Fund.
Ollerenshaw & Green v FSA [2012] UKUT B60 TCCOllerenshaw & Green v FSA [2012] UKUT B60 TCC - FSA disciplinary proceedings for alleged failings to supervise mortgage
brokers selling of suitable mortgage products.
AXA Sun Life Services Plc v Mortgage UK Financial Services Ltd & Others [2011] EWCA Civ 133AXA Sun Life Services Plc v Mortgage UK Financial Services Ltd & Others [2011] EWCA Civ 133 - Cconstruction of
exclusion clauses in appointed representative agreements; scope of UCTA.

PROFESSIONAL NEGLIGENCE

"Financial services mis-selling expert John Virgo continues to thrive and earns praise for his 'sense of humour, fast brain and
tremendous advocacy'.

John is someone who “gives his all to a case' and is often involved in cases of some significance" - Chambers UK.

John represents claimants and defendants in complex and substantial professional negligence & indemnity disputes in England
& Wales and the Isle of Man. He enjoys working as a team, with clients, solicitors and other junior and leading barristers.

John welcomes instructions in bringing and defending claims against the following professionals:

Financial advisors
Accountants, including insolvency practitioners and auditors
Solicitors
Barristers
Surveyors
Engineers

WHAT OTHERS SAY

Chambers UK - "John has a broad commercial litigation practice, and is also widely recognized for his expertise in professional
negligence claims concerning the mis-selling of financial products."

RECENT CASES



Bunney v Burns Anderson 2007 EWHC 1240Bunney v Burns Anderson 2007 EWHC 1240 - Acted for claimant in challenge to the scope of jurisdiction of the Financial
Ombudsman Service in high value claims.
Brinsons v Financial Ombudsman Service [2007] EWHC 2534Brinsons v Financial Ombudsman Service [2007] EWHC 2534 - Acted for the applicant in a challenge to the scope of
jurisdiction of the Financial Ombudsman Service over mortgage-endowment linked mis-selling claims.
Baker v Clark [2006] EWCA Civ 464Baker v Clark [2006] EWCA Civ 464 - Acted for defendant/respondent in case concerning efficacy of trustee exoneration
clauses protecting occupation pension scheme trustees.

INTERNATIONAL / OFFSHORE

John’s specialist practice in financial services work has attracted off-shore demand and has centred on instructions from firms of
advocates on the Isle of Man and in Jersey. He has recently advised on and assisted in:

A series of mediations in connection with investor losses caused by the collapse of the Louis Group Structured Fund,
based in the Isle of Man (the claims arose from negligent recommendations to invest in the fund)
Proceedings (on-going) in the Isle of Man Courts of Justice relating to the compliance procedures of a well-known island-
based insurer (RL360)
A high-value claim brought in the Isle of Man Courts of Justice against Moore Stephens Financial Services Ltd
A significant LIBOR-rigging claim brought by a leading hotelier in the Royal Court of Jersey against Lloyds TSB Offshore 

He is currently engaged in a multi-million-pound claim arising from the mis-handling of litigation against Barclays Bank plc in
proceedings conducted before the Supreme Court of Gibraltar. 

He also sits as a commercial arbitrator in the London Court of International Arbitration (his most recent hearing relating to a
dispute between a Russian importer of cosmetic oils and a UK supplier).

PROPERTY & ESTATES

John’s property practice covers over 20 years work on Real Property, covering a range of areas from disputed rent reviews of
commercial premises, negligent property valuations (on which he has written a book); dilapidations claims in respect of
commercial properties; 1954 Act business tenancy renewals; interpretation of overage clauses and recti cation claims, along
with all matters relating to conveyancing (forfeiture of deposits, speci c performance to compel completion of a sale, restrictive
covenants, disputed boundaries and priority of mortgages and subrogation).

John’s practice also includes professional negligence cases, including high value claims for building societies against negligent
valuers as well as cases against solicitors for negligent conveyancing and as regards the conduct of litigation.

 

RECENT CASES

Russell Adams v Carey Pensions (UK) LLP, High Court (Ch) (judgment pending)
Mohammed Arif and Others v Berkeley Burke SIPP Administration Limited [2017] EWHC 3108 (Comm)
Paul Jackson v TenetConnect Limited and Others [2017] EWHC 1308 (QB)

RECOMMENDATIONS

CHAMBERS UK 2020

Banking & FinanceBanking & Finance

Enjoys an outstanding reputation as a highly capable junior who handles disputes for a strong client base. He has additional
expertise in relation to professional negligence matters, particularly as they apply to the banking industry. He is noted for his
specialist expertise in cases relating to the mis-selling of financial products, a subject on which he co-authored a leading text.

Strengths: "He's thorough and very detail-oriented." Recent work: Instructed in McDonagh v Bank of Scotland and Others, a case
concerning whether a euro-loan was repayable in euros or sterling.



Prof NegligenceProf Negligence

Enjoys an outstanding reputation for advising on financial services-related professional negligence claims. Areas of excellence
include cases concerning the mis-selling of financial products, fraud and rate rigging. He is frequently instructed in claims
against financial advisers, accountants and solicitors, among other professionals. 

Strengths: "He's very reliable and has the ear of the court." Recent work: Instructed in Arif and Others v Berkeley Burke SIPP
Administration, a group litigation order relating to a mass mis-selling of self-invested pension plans used as a wrapper for high-
risk and unsuitable investments.

Commercial DisputeCommercial Dispute

Focuses on financial product mis-selling, including pensions, investments and interest rate swaps, as well as related regulatory
work. He is also frequently instructed in commercial contract disputes and cases concerning insurance coverage. He regularly
handles cases in offshore jurisdictions including the Isle of Man and Jersey.

Strengths: "He's very embedded in financial regulatory issues and knows his subject inside and out." "A highly experienced
senior junior offering particular knowledge and expertise in financial mis-selling claims." Recent work: Instructed in Wall v Royal
Bank of Scotland, a multimillion-pound claim brought against RBS for mis-selling interest rate swaps linked in Libor in which the
Libor rate has been fraudulently rigged.

CHAMBERS UK 2019

Banking & FinanceBanking & Finance

"Enjoys an outstanding reputation as a highly capable junior who handles disputes for a strong client base. He has additional
expertise in relation to professional negligence matters, particularly as they apply to the banking industry. He is noted for his
specialist expertise in cases relating to the mis-selling of financial products, a subject on which he co-authored a leading text.

"He is very knowledgeable, with a good court presence." "He's very good on the detail, extremely proactive and very
commercially aware."

Recent work: Acted on behalf of Stuart Wall of Opal Property Group in his highly publicised multimillion-pound claim against
Royal Bank of Scotland concerning the alleged mis-selling of interest rate swaps linked to LIBOR.

Professional NegligenceProfessional Negligence

Enjoys an outstanding reputation for advising on financial services-related professional negligence claims. Areas of excellence
include cases concerning the mis-selling of financial products, fraud and rate rigging. He is frequently instructed in claims
against financial advisers, accountants and solicitors, among other professionals.

"He has an encyclopaedic knowledge of the law." "He is extremely formidable and is a strong counsel."

Recent work: Acted in Wall v Royal Bank of Scotland, a multimillion-pound claim against RBS for mis-selling interest rate swaps
linked to Libor in which the Libor rate had been fraudulently rigged.

Commercial Dispute ResolutionCommercial Dispute Resolution

Focuses on financial product mis-selling, including pensions, investments and interest rate swaps, as well as related regulatory
work. He is also frequently instructed in commercial contract disputes and cases concerning insurance coverage. He regularly
handles cases in offshore jurisdictions including the Isle of Man and Jersey.

He's one of the UK’s leading financial services barristers. "He has very specialist experience with financial mis-selling cases - he's
very good and he knows his stuff."

Recent work: Successfully obtained a group litigation order relating to the mass mis-selling of self-invested pension plans used
as a wrapper for high-risk and unsuitable investments.

LEGAL 500 2019

Commercial, Banking, Insolvency & Chancery Commercial, Banking, Insolvency & Chancery                                                       

‘Extremely thorough, incisive, quick and practical.’



Banking & FinanceBanking & Finance

CHAMBERS UK 2018

Leading Junior - Band 1

Enjoys an outstanding reputation as a highly capable junior who handles disputes for a strong client base. He has additional
expertise in relation to professional negligence matters, particularly as they apply to the banking industry.

Strengths: "He is obviously a real specialist in this area and is very experienced." "He has an extremely strong presence in this
work. His turnaround times are quick and he's commercially minded. He's a stellar performer."

Recent work: Acted in a multimillion-pound claim against RBS for mis-selling interest rates linked to the fraudulent rigging of the
Libor rate.

Commercial Dispute Resolution Commercial Dispute Resolution 

Leading Junior - Band 1

Focuses on financial product mis-selling, including pensions, investments and interest rate swaps, as well as related regulatory
work. He is also frequently instructed in commercial contract disputes and cases concerning insurance coverage.

Strengths: "He gets into the detail quickly, and he's very user-friendly." "He's very intelligent, with an almost encyclopaedic
knowledge."

Recent work: Appeared in an Upper Tribunal challenge against the FCA's decision to close down a debt advisory firm.

Professional Negligence Professional Negligence 

Leading Junior - Band 1

Enjoys an outstanding reputation for advising on financial services-related professional negligence claims. Areas of excellence
include cases concerning the mis-selling of financial products, fraud and rate rigging.

Strengths: "He's commercially minded and versatile." "He's very intelligent and has an almost encyclopaedic amount of
knowledge." "He's ever reliable and hard working. Particularly good at financial services claims."

Recent work: Acted for the claimant in Rubenstein v HSBC Bank. This was the first case in a series of actions over the mis-selling
of AIG Bonds.

LEGAL 500 2017

Commercial, Banking, Insolvency & Chancery LawCommercial, Banking, Insolvency & Chancery Law

Leading juniors

‘He has the court’s ear when on his feet.’

CHAMBERS UK 2017

Banking & FinanceBanking & Finance

Leading Junior - Band 1

Enjoys an outstanding reputation as a highly capable junior who handles disputes for a strong client base. He has additional
wider expertise in relation to professional negligence matters, particularly as they apply to the banking industry. 

Strengths: "He is exceptional. Very flexible, very client-facing and very adept at finding solutions." "Superb. He has a high-level
view but also gets into the detail to get a real understanding of a case."

Recent work: Appeared in a group action brought against Equitable Life on behalf of 400 trapped annuitants who alleged mis-
selling of with-profits annuities. A multiparty settlement was reached. 

Commercial Dispute Resolution Commercial Dispute Resolution 

Leading Junior - Band 1



Tremendous advocate with a focus on financial product mis-selling, including pensions, investments and interest rate swaps, as
well as related regulatory work. He is lauded for his pragmatic, experienced and flexible manner of handling cases.

Strengths: "He has an encyclopaedic knowledge of financial services disputes, and is very deeply steeped in case law and factual
knowledge." "He fights his corner for the client and he's a very good guy."

Recent work: Appeared in Green and Rowley v Royal Bank of Scotland in a case regarding interest rate swapping over the mis-
selling of hedging products.

Professional Negligence Professional Negligence 

Leading Junior - Band 1

Specialises in professional negligence disputes relating to the financial services including claims concerning financial mis-selling,
the fraudulent manipulation of rates and negligent investment advice.

Strengths: "Ever reliable and hard working." "He's extremely pragmatic and always a team player - it is always really good to work
with him."

Recent work: Acted for the claimants in a claim agains RBS involving the mis-selling of hedging products.

LEGAL 500 2016

Commercial, Banking, Insolvency & Chancery LawCommercial, Banking, Insolvency & Chancery Law

Leading juniors

'A very able practitioner.'

CHAMBERS UK 2016

Banking & FinanceBanking & Finance

Leading Junior - Band 1

Widely known as an authority on financial services on mis-selling claims, he has been involved in some of the largest and most
high-profile cases of late regarding a variety of different products including interest rate swaps and such contentious issues as
market manipulation. Peers note him for his formidable intellect and forensic acumen in particular.

Strength: "He's extraordinarily diligent and an impressive operator." "An excellent counsel and leading author on banking and
financial services textbooks." 

Recent work: Acted for Rubenstein as the claimant in the first of a series of mis-selling claims brought against HSBC regarding
AIG Bonds.

Commercial Dispute Resolution Commercial Dispute Resolution 

Leading Junior - Band 1

Interviewees insist that he "always provides an extremely high standard of work - both in and out of court." A strong profile for
financial services litigation, particularly claims against banks concerning mis-selling, as well as experience in commercial
contractual, insurance and professional negligence disputes. 

Strengths: "He's excellent in court. He doesn't get flustered and is not afraid to have a go at the other side. " "His command of
the law is exceptional."

Recent work: Junior counsel for the claimants in Graiseley Properties Ltd v Barclays Bank plc, one of the first cases brought
against a bank concerning Libor manipultation.

Professional Negligence Professional Negligence 

Leading Junior - Band 1

Enjoys an out-standing reputation for advising on financial servies-related professional negligence claims. Areas of excellence
include cases concerning the mis-selling of financial products.



Strengths: "He is particularly good on financial services claims." "He is one of the most informed barristers in connection with
financial services regulation." "I am impressed by his ability to become familiar with a lot of voluminous material and to get right
to the point of issues."

Recent work: Represented claimants in Graiseley Properties v Barclays Bank, a case stemming from the highly publicised LIBOR
interest rate manipulation scandal.

LEGAL 500 2015

Commercial, Banking & InsolvencyCommercial, Banking & Insolvency

Leading juniors

'A specialist in high-value financial product mis-selling litigation'.

CHAMBERS UK 2015

Commercial Dispute ResolutionCommercial Dispute Resolution

Leading Junior - Band 1

Has extensive experience in banking and finance and professional negligence. He focuses his practice on financial product mis-
selling and has acted on a number of the leading mis-selling cases.

Expertise: "He is an extremely experienced barrister who gives straightforward advice." "He's energetic, thorough and
commercial. He brings immense focus to a case."

Recent work: Acted on the first case in a series of actions over the mis-selling of AIG bonds.

LEGAL 500 2014

Commercial, Banking & InsolvencyCommercial, Banking & Insolvency

Leading juniors

'A specialist in high-value financial product mis-selling litigation'.

CHAMBERS UK 2014

John has a specialist ranking in commercial and professional negligence

LEGAL 500 2010

John is listed in the Legal 500, where he is described as:

'A top junior with a formidable reputation for his specialist work involving mis-selling claims'.

'Bright, streetwise, tenacious, and very commercial'.

'Excellent, with expert knowledge of the financial services arena'.

For recommendations in relation to each of John's practice areas see his individual practice areas.



LEGAL 500 2008

CommercialCommercial

Guildhall Chambers' Adrian Palmer QC and financial services expert John Virgo recently saw the conclusion of the group action
against Equitable Life.

APPOINTMENTS:

Arbitrator with the Centre for Business Arbitration
External adviser to the Irish Pensions Board

MEMBERSHIPS:

Bristol Chancery & Commercial Bar Association
Professional Negligence Bar Association

EDUCATION:

MA (Oxon)
Worcester College, Oxford Graduated in Jurisprudence

RECENT NEWS

Morley v Royal Bank of Scotland - Hugh Sims QC & John Virgo discuss the scope of a lending bank’s duty to a commercial
borrower to treat the customer fairly
Berkeley Burke ordered to pay £1m to cover legal cost of investors
John Virgo to speak at MBL Seminar: Financial Product Mis-Selling - Latest Scandals
John Virgo speaking at Financial mis-selling conference 2017
Bank settles on second day of trial in first case to address the direct application of the COBS Rules to a mis-sold swap
Guildhall Chambers quiz night goes down a "sturm" - September 2015

Guildhall Chambers, 23 Broad Street, Bristol BS1 2HG Tel: 0117 930 9000 DX: 7823 Bristol

john.virgo@guildhallchambers.co.uk | www.guildhallchambers.co.uk
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The Liability of Secured Lenders 

John Virgo – Guildhall Chambers 

5 June 2020 

John is a specialist commercial barrister, with a strong practice emphasis on high-value financial 

product mis-selling litigation. John was Counsel in the case which is the subject of this talk:  

Morley v The Royal Bank of Scotland PLC [2020] EWHC 88 (Ch) (27 January 2020) 

URL: http://www.bailii.org/ew/cases/EWHC/Ch/2020/88.html 

Background 

 

Personal loans are regulated under Article 61 of the Regulated Activities Order 

http://www.legislation.gov.uk/uksi/2001/544/article/61 

 

Rules are included in the Mortgage Conduct of Business Sourcebook 4.7.2 and 3 indices listed in 

4.7.4 https://www.handbook.fca.org.uk/handbook/MCOB/4/7.html?date=2013-04-01 

 

(1) a regulated mortgage contract will be suitable if, having regard to the facts disclosed by 

the customer and other relevant facts about the customer of which the firm is or should reasonably be 

aware, the firm has reasonable grounds to conclude that: 

(a)  the customer can afford to enter into the regulated mortgage contract; 

(b)  the regulated mortgage contract is appropriate to the needs and circumstances of 

the customer; and 

(c)  the regulated mortgage contract is the most suitable of those that the firm has available to it 

within the scope of the service provided to the customer; 

 

Commercial loans are not regulated. The FCA has no ability to monitor. 

 

Extracts of the decision of Mr Justice Kerr  

Introduction 

1. The claimant commercial property developer claims damages against the defendant bank 

(the bank, or RBS) arising from the loss in 2010 of part of the claimant's portfolio of 

commercial properties in northern England, which were charged to the bank in 2006 to secure 

a £75 million loan. The claimant was unable to repay the debt in full when the loan facility 

expired in late 2009. By then the value of the portfolio had dropped sharply in turbulent times. 

2. The claims are brought in tort and contract. The claimant says the bank breached its duty to 

exercise reasonable skill and care in the provision of banking services; and that it tortiously 

intimidated him and subjected him to economic duress by threatening to appoint a receiver 

who would arrange for the entire portfolio to be transferred in a "pre-pack" sale to the bank's 

subsidiary, West Register (Property Investments) Limited (West Register). 

3. In August 2010, the claimant entered into written agreements with the bank enabling him to 

salvage a proportion – less than half in value – of the portfolio, for which he paid the bank 

£20.5 million. The rest of the portfolio was transferred to West Register. The claimant says 

those agreements (the disputed agreements) can be rescinded on the ground of economic 

duress. He claims damages of tens of millions of pounds, in tort or in lieu of rescission. 

http://www.bailii.org/ew/cases/EWHC/Ch/2020/88.html
http://www.legislation.gov.uk/uksi/2001/544/article/61
https://www.handbook.fca.org.uk/handbook/MCOB/4/7.html?date=2013-04-01
https://www.handbook.fca.org.uk/handbook/glossary/G1321.html?date=2013-04-01
https://www.handbook.fca.org.uk/handbook/glossary/G252.html?date=2013-04-01
https://www.handbook.fca.org.uk/handbook/glossary/G252.html?date=2013-04-01
https://www.handbook.fca.org.uk/handbook/glossary/G430.html?date=2013-04-01
https://www.handbook.fca.org.uk/handbook/glossary/G430.html?date=2013-04-01
https://www.handbook.fca.org.uk/handbook/glossary/G252.html?date=2013-04-01
https://www.handbook.fca.org.uk/handbook/glossary/G1321.html?date=2013-04-01
https://www.handbook.fca.org.uk/handbook/glossary/G1321.html?date=2013-04-01
https://www.handbook.fca.org.uk/handbook/glossary/G252.html?date=2013-04-01
https://www.handbook.fca.org.uk/handbook/glossary/G1321.html?date=2013-04-01
https://www.handbook.fca.org.uk/handbook/glossary/G430.html?date=2013-04-01
https://www.handbook.fca.org.uk/handbook/glossary/G252.html?date=2013-04-01
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4. The bank denies the claims in their entirety. It argues that the claimant breached the loan 

agreement in various ways, including by allowing his indebtedness to exceed the permitted 

level measured by reference to the market value of the secured properties (the "loan to value" 

covenant). The loan was not enforceable against the claimant personally, only against the 

properties. Their value fell far below the amount the claimant owed. 

5. Thereafter, the bank says, it negotiated to minimise its losses by lawfully proceeding towards 

enforcing its security. Since the value of the security was substantially less than it was owed, 

the bank offered to accept less than the full debt in return for release of its security but the 

claimant failed to produce the sum of just over £70 million the bank required to redeem the 

portfolio in full. 

6. Instead, the bank says, the claimant freely agreed to transfer part of the portfolio to West 

Register and to acquire the rest of it for £20.5 million, without any wrongdoing. Even if, 

contrary to the bank's case, it wronged the claimant in any way, it says he cannot prove that 

any loss was caused by any wrongdoing. The bank says it, not the claimant, is the loser, for it 

lent £75 million and got back much less. 

7. Finally, the bank says that the disputed agreements cannot be rescinded; the claimant has 

affirmed them. Nor, the bank submits, can damages be awarded in lieu of rescission as a 

matter of law. 

 

RBS Global Restructuring Group (‘GRG’)  

 

44.  The bank began to consider internally whether it should transfer the handling of the 

claimant's account to its then Global Restructuring Group (GRG), whose role was, broadly, to 

deal with customers whose businesses were ailing. At this time, GRG took on a "shadow" role 

in observing the various stages in the evolution of relations between the claimant and the 

bank; but GRG was not in direct contact with the claimant until later that year. 

 

The decision 

127. The claimant relied on breaches of three duties: a duty (in tort and in contract) to provide 

banking services with reasonable care and skill; a duty owed in contract to act in good faith 

and not for an ulterior purpose unrelated to pursuit of the bank's legitimate commercial 

interests; and a duty owed in the capacity of mortgagee to sell mortgaged assets in good faith 

and to take reasonable steps to obtain the best price reasonably obtainable. 

 

128. The first of these is the duty to provide banking services with reasonable skill and care. The 

duty is founded on section 13 of the Supply of Goods and Services Act 1982 and, in tort, on 

the House of Lords' decision in Hedley Byrne & Co v. Heller & Partners Ltd [1964] AC 

465 (per Lord Morris at 502-503). 

    157.  I do not, however, accept that compliance with the policies and procedures in GRG's internal 

procedures manual is to be treated in the same way as compliance with rules setting 

professional standards across a trade or profession. The latter are evidence of what 

reasonable people in the trade or profession would expect of its members and, therefore, 

evidence of what the public should be entitled to expect. The former are evidence only of 

what a particular organisation requires of itself. 

https://www.bailii.org/cgi-bin/redirect.cgi?path=/uk/cases/UKHL/1963/4.html
https://www.bailii.org/cgi-bin/redirect.cgi?path=/uk/cases/UKHL/1963/4.html
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158. The standards which an organisation sets itself, by means of written policies and 

procedures, may or may not have much probative value in indicating what the required 

standard of care is and whether it was met. They may accurately replicate industry wide 

professional standards. Or they may be strategies adopted for internal purposes which have 

little to do with the standard of care required. Much depends on the facts. 

159. I paraphrase the second duty relied on as a duty to act honestly and in good faith. I 

reject Mr Sims' argument that the loan agreement, as extended several times, was a 

"relational" contract of any kind. It was an ordinary loan facility agreement. The contractual 

discretions it conferred on the bank had to be exercised in the manner identified in the 

judgment of the court in the Property Alliance Group case, not so as to vex the claimant 

maliciously, nor for purposes unconnected to the bank's commercial interests. 

160 ………….There were two relevant contractual discretions: the bank's power to obtain a 

revaluation of the charged assets; and its power to charge a default interest rate, expressed 

as 3 per cent over the bank's base rate. These discretions had to be exercised for purposes 

rationally connected to the bank's commercial interests and not so as to vex the claimant 

maliciously. 

 

 

John concludes that this case is a chance for the appellate Courts to impose rules in the absence of 

regulation. 
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Ivor Collett

Ivor Collett Call 1995

 +44 (0)20 7797 8100  icollett@crownofficechambers.com

Ivor’s practice covers commercial, professional liability and insurance disputes, with a particular focus on
construction professionals and lawyers.  He is heavily involved in cases of impostor fraud and appeared
successfully in the recent Court of Appeal case of P&P Property Ltd and Dreamvar (UK) Ltd (and at trial). 
Ivor’s insurance work involves policy wording and coverage issues of notification, non-disclosure,
aggregation, minimum terms, disputes between insurers, and Third Parties’ rights.  He is well known in the
professional indemnity sector and is frequently instructed in cases against or co-defending with silks.

Ivor is a TECBAR-accredited Construction Adjudicator.  He was involved in development of the Professional
Negligence Adjudication Scheme.  Over the last 5 years he has been the most frequently-appointed
Adjudicator under the Scheme and he is the lead trainer for its accredited adjudicators.

Recent work includes:

Extensive involvement in multiple identity/imposter fraud claims against professionals (with a one-
week Court of Appeal hearing in 2018)
High Court trial defending a recent loss of a chance solicitors’ claim
High Court trial defending LPA receivers
Involvement in post-Grenfell cladding claims in construction disputes, acting for designers and
architects
Successful defence of multi-party construction / professional negligence claim in the TCC and Court
of Appeal
Asbestos-related industrial injury litigation
Sitting as Adjudicator in professional negligence adjudication disputes

 

Reported cases & recent work include:

Centenary Homes Ltd v Gershinson (2020) QBD. Trial of professional negligence claim against LPA
receivers.
Hanbury v Hugh James Solicitors [2019] EWHC 1074 (QB). Loss of a chance claim arising out of
asbestos litigation.

mailto:icollett@crownofficechambers.com
mailto:clerks@crownofficechambers.com
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P&P Property Ltd v Owen White & Catlin LLP and Dreamvar (UK) Ltd v Mishcon de Reya [2018] EWCA
Civ 1082. Professional negligence liabilities in Identity Fraud cases.  QC opponents and co-
defendants.
Couper v Irwin Mitchell LLP (2018) – ChD professional negligence claim against solicitors and
counsel for loss of 3-week trial over property and Thames mooring rights.
14 Claimants v Cocks Lloyd Solicitors (2018) – ChD professional negligence claims against solicitors
firm arising out of fraudulent property scheme. QC opponent.
ECL Contracts Ltd v BRT Ltd (2018) – TCC claim arising out of cladding design / construction errors on
multiple high rise blocks in Glasgow.
Centenary Homes Ltd v Gershinson (2017) and (2018) – QB strike-out / summary judgment of
professional negligence claim against LPA Receivers. QC opponent.
Santander v Michael Parkes Surveyors Ltd (2016) – QB Appeal to High Court re fraud allegations in
professional negligence claim against valuer.
Southern Gas Networks Plc v Thames Water (2014) – TCC claim dealing with utility company
liabilities to plant owners under statutory regime. QC opponent.
Millharbour Management Ltd v Weston Homes Plc (2014) – TCC professional claim against M&E
consultants. QC opponents, co-defendants and Leader (Michael Soole QC).
Nicholson v Thames Water [2014] EWHC 4249 (QB) – liability for sewerage flooding of domestic
premises.
Barnes v Hydrex Equipment / Jarvis Rail (2013) – contribution between railway contractors and plant
hirers in fatal accident claim. QC opponent.
Davies v Barnes Webster [2011] EWHC 2560 (Ch) – liability of unincorporated association (rugby
club) for sums due under building contract.
Kew v Bettamix [2006] EWCA Civ 1535 – limitation and issue-based costs.
Hodson Developments v GTA Civils Ltd Whitehouse Practice [2006] EWHC 1913 (TCC) – successful
defence of a 3-week TCC trial in construction / professional negligence claims.
Warfield Park Homes v Warfield Park Residents’ Association [2006] EWCA Civ 283 – effect of OFWAT
and OFGEM directives on charges for onward utility sales by intermediaries. QC opponent.
Sunley v Gowland White [2004] PNLR 15 CA – commercial valuation professional negligence claim.
Foreman v O’Driscoll & Partners [2000] Lloyd’s Rep PN 720 QBD – solicitors’ negligence / limitation
and deliberate concealment.

Rankings

Legal 500 2018
Professional negligence – leading juniors – Tier 3- ‘His straight talking down-to-earth commercial approach
means that he doesn’t waste time and he gets straight to the point.’

Chambers & Partners 2019
Professional negligence (Juniors) – Band 3 – A well-regarded junior who regularly handles professional
negligence claims relating to professionals in the construction and legal sectors. Additionally, he has
considerable insurance expertise and regularly acts for insurers, as well as defendants in professional
indemnity litigation. He also sits as an adjudicator.  “He is very down-to-earth, approachable, unstuffy and
sensible. He can really get on the client’s wavelength.”  Recent work: Acted in a claim against LPA Receivers
by a property owner for negligent handling of receivership and sale of properties to clear the property
owner’s debts to a bank.
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Qualifications

Lincoln College, Oxford (1993 BA(Hons))
City University, London (1994, PGDip in Law)

Memberships

London Common Law and Commercial Bar Association
Personal Injuries Bar Association
Professional Negligence Bar Association (Executive Committee)
TECBAR
Chancery Bar Association
Member of the Bar Council

mailto:clerks@crownofficechambers.com
https://www.crownofficechambers.com


Crown Office Chambers │ 2 Crown Office Row │ Temple │ London │ EC4Y 7HJ │ DX 80 Chancery Lane 

T +44 (0) 20 7797 8100 │  

www.crownofficechambers.com 

 

 

 

 

SUING RECEIVERS: AN UPHILL STRUGGLE? 

 

Talk to the PNLA Online Conference  

“Mid 20/20 Vision” 

 

 

Ivor Collett 

 

 

 

Crown Office Chambers 
London 

0207 797 8100 
icollett@crownofficechambers.com 

 

 

This paper and the associated talk are provided for training purposes only.  They do not constitute legal advice 
and liability for any reliance placed on them is disclaimed. 

  

http://www.crownofficechambers.com/
mailto:icollett@crownofficechambers.com


Crown Office Chambers │ 2 Crown Office Row │ Temple │ London │ EC4Y 7HJ │ DX 80 Chancery Lane 

T +44 (0) 20 7797 8100 │  

www.crownofficechambers.com 

 

 

SUING RECEIVERS: AN UPHILL STRUGGLE? 

 

Introduction 

 

1. Reported cases of successful claims against Receivers are thin on the ground in the 

modern era.  Why?  What are the hurdles to be overcome and the obstacles to be 

aware of when advising a claimant?  King Sisyphus and his eternal punishment. 

 

2. The recent case (judgment 6 May 2020, costs judgment 2 June 2020) of Centenary 

Homes Ltd v Liddell [2020] EWHC 1080 (QB) provides some useful guidance and 

examples of claims which can succeed and those that won’t.   

 

 

Receivers’ duties to mortgagors / borrowers 

 

Generally 

 

3. All of the relevant duties owed to the Borrower are equitable.   

 

4. Broadly – three duties to focus on: 

 Duty Test / Standard 

1. The primary duty to act for the purpose of 
preserving, exploiting and realising the assets 
comprised in the security. 
 

 
Good faith  

and for a proper purpose 

2. If selling a property, a duty to take reasonable 
care to obtain the best price reasonably 
obtainable. 
 

 
Bolam 

3. To exercise care to avoid preventable loss. 
 

Bolam 
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5. However: 

 

(1) Receivers are entitled at all times to prefer the interest of the mortgagee (ie the 

bank), since the Receivers’ principle obligation is to secure the realisation of the 

security and repayment of the debt;  and 

 

(2) when scrutinising the Receivers’ discharge of the secondary duties – obtaining 

the best price reasonably obtainable, and avoiding preventable loss – the Court 

must allow a broad margin of appreciation and should make a finding of breach 

only where the Receivers are “plainly on the wrong side of the line”.  

 

Non-delegable 

 

6. Note: the duties on Receivers are in effect non-delegable.  No defence available 

where they instructed a seemingly competent agent (eg auctioneer / estate agent) 

who made the mistake:  Cuckmere Brick Co Ltd v Mutual Finance Ltd [1971] Ch 949 

CA and Bell v Long [2008] EWHC 1273 (Ch).  Conveyancing solicitor’s error in 

Centenary. 

 

No duty to improve 
 

7. There is no duty on Receivers to improve the property over which they have control 

in the receivership.  They are entitled to sell it in the condition it was in when they 

took control: see Silven Properties Limited v Royal Bank of Scotland [2004] 1 WLR 

997 CA – the Receivers’ friend.   

 

 

Example of allegations which might succeed 

 

8. Failure to take reasonable steps to obtain true market value or a proper price, eg: 

 Selling at a knock-down price to get a quick sale 
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 Errors in the marketing process, mis-describing the property, or failing to 

advertise features making it attractive such as existing Planning Permission 

for development. 

 

9. Running up unreasonable expenses. 

 If Receivers were to pursue a Planning Permission application which is then 

abandoned or which adds no real value, they might have to account for those 

expenses.  

 
10. Allowing preventable loss 

 Failing to take straightforward steps to deal with the risk of squatters 

 Failing to activate an upwards only rent review if the property is leased. 

 
 
Evaluating whether Receivers have breached their duties 
 

11. Practical things to consider in seeing if a claim might run. 

 Strategy and a Strategy Report (prepared for the Bank) 

 Documenting decisions reached and steps taken as the receivership 

progresses 

 Unjustified divergence from original Strategy? 

 Expert liability evidence – but controversial: see DCP v Barnett [2019] EWHC 

700 (Ch) 
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NEIL BERRAGAN
Year of call: 1982

Qualifications: Pembroke College Oxford MA (Jurisprudence), Holt
Award, Gray’s Inn

Clerked by: Gary Young   Harry Young 

AREAS OF EXPERTISE:
Banking & Finance    Civil Fraud    Dispute Resolution    Insolvency   
Sport   

Profile

Neil practises in the specialist business courts (Mercantile, Chancery and TCC) in Manchester, Liverpool, Leeds and Birmingham. He also appears in
the High Court in London (including the Companies Court, Commercial Court and TCC) and in the Court of Appeal.

His practice is focused on advocacy, both oral and written.

Neil is recognised as one of the leading juniors for commercial work in the North West, and he is regularly instructed against QCs.

Neil frequently acts on applications for interim relief, where his experience and understanding of the court process enables him to provide clients
with practical and realistic advice, and to focus case preparation to the client’s best advantage.

He has acted in a number of commercial arbitrations, domestic and international.

He has acted for a large number of major plc clients in the in substantial commercial disputes. He also has advised and acted in many substantial
shareholder disputes, and other important company and insolvency matters.

Neil has advised and represented numerous solicitors and other professionals in partnership and LLP disputes.

Year of Call: 1982

Areas of Expertise

Banking & Finance

Neil has provided comprehensive advice on SWAPs mis-selling to a number of corporate clients, leading to successful claims against various banks.

He recently represented a group of Iranian customers who brought claims for race discrimination against high street banks. He represents banks
and customers in loan disputes and recovery claims.

 

Civil Fraud

A significant part of Neil’s practice involves applications for pre-emptive injunctions in fraud cases (freezing and search orders, restraining breaches
of fiduciary duty, misuse of confidential information etc). Neil has a recognised ability to identify the crucial evidence, and advise accordingly. He is
acknowledged as an effective cross-examiner of difficult witnesses, building on thorough trial preparation.
 

Significant Reported Cases

Ticket2Final OU v Wigan Athletic AFC  [2015] EWHC 61b (Ch) LTL 2/2/2015. Successfully defended allegations of fraud in connection with a
commercial sponsorship deal.

Ececo Ltd v Eco Installer Funding & others [2015] (Merc.) Obtained freezing injunctions for an installer of home insulation which had been
conned into “banking its carbon” under the Green Deal / ECO scheme with a sham company.

Anthony McGill v SEM Group  & others [2014] EWHC 3000 (QB) (Merc.) Successfully defended a football club, executives and senior coaching

mailto:gyoung@kingschambers.com
mailto:hyoung@kingschambers.com


staff against a football agent’s claim that he had been fraudulently ‘cut out’ of a transfer agreement.

Kammac plc v Hancox [2013] (Ch), successfully defended a former factory manager against claims of fraud and theft

UECL & Birwelco Ltd v Hirst & Guest (2013) successfully resisted a claim for £2M damages for deceit and fraudulent misrepresentation arising
out of a share sale agreement, raising complex contractual, commercial and engineering issues.

CVS v Cooper [2013], successfully defended claim to set aside a prior compromise allegedly obtained by fraud

Shaw v API Group plc and Ferguson  LTL 11/6/2008 (Merc.) Successfully defended the company against various claims claim including
fraudulent misrepresentation  by the unsuccessful bidder for the purchase of a subsidiary company

DDT Trucks of North America Ltd v DDT Holdings Ltd (2007) Arbitration under AAA rules, defending allegations of fraudulent termination of
an exclusive supply agreement

 

 

Dispute Resolution

Neil is widely recognised as a leading junior for business disputes in the North West. As comments in the professional guides testify he is
recognised for his ability to focus on the central issues, and to explain them to clients. He appears regularly in the specialist courts on interim
applications and substantial trials, where he is recognised as a very effective cross-examiner.

 

Significant Reported Cases

Currie v Brooks [2015] (Merc.) Successful claim for damages for breach of a non-circumvention and confidentiality agreement by a property
developer; issues of interpretation and application of the contract.

Hanlon v Rayson and Quadrant Holdings Ltd  [2015] (Ch) Successfully represented an investor recovering a loan from a borrower who had
already repaid the company which acted as intermediary; issues of agency and the without prejudice rule.

R (May) v CIMA [2013] EWHC 1574 (Admin), successful application to quash finding of professional misconduct arising out of a charge of misuse
of confidential information. Led by Richard Clayton QC. We demonstrated that the information in question was not “confidential” contrary to the
views of the disciplinary tribunal, and to the approach adopted by the client’s previous advisors.

Smile Better Ltd v Travis Perkins [2012] (Merc), successful claim for breach of a series of marketing contracts

Waste Tec v H.W. Martin Waste Ltd [2012] EWCA Civ 859, successful claim and appeal on behalf of waste management licensees; issues of
construction of the contract

Sayce v TNT [2011] EWCA Civ 1583, unsuccessful attempt to persuade CA to grant permission to appeal Copley v Lawn credit hire decision to SC,
on issue of mitigation  of damages

Meridian Business Support v Jared and Kennedy [2010] (Merc), successful claim to enforce post-termination employment covenants, raising
issues of enforceability

Pirtek (UK) Ltd v Joinplace Ltd [2010] EWHC 1641 (Ch), successful claim against former franchisees, raising issues of enforceability

 

Insolvency

Neil’s expertise and experience in civil fraud and commercial disputes mean that he is well-placed to advise and represent both IPs, directors and
other in contentious insolvency claims, particularly involving ROT, recovery of assets, breaches of duty and fraud.
 

Significant Reported Cases

Powerhouse Golf Ltd Neil acted for administrators appointed by Sports Direct on an urgent application for an injunction to prevent the directors
of Direct Golf Ltd from interfering with the administrator’s functions.

Portland Commercial Bodies Ltd acted for the directors who were sued by the liquidator for £500k in connection with a share buy back and
alleged financial assistance

Currie v Brooks [2015] (Merc.) (see above). One issue at trial concerned the effect of the claimant’s bankruptcy on the claim, whether the claim
became part of his bankruptcy estate, and the effect on a partnership.

Templeton Insurance Ltd v Brunswick & Booth [2012] EWHC 3319 (Ch), successfully defended personal claim against trustee in bankruptcy
who had received tainted funds.

 



Sport

Neil has represented a number of football clubs in a variety of commercial disputes. He acted for a rugby league player caught up in a contract
dispute between Leeds Rhinos and Bradford Bulls, and currently represents a group of former Spanish and Argentinian PL players in a large film
scheme claim. Neil has chaired the AGM of the British Wrestling Association and is the current chair of the BWA Selection Appeals Committee.

Significant Reported Cases

Ticket2Final OU v Wigan Athletic AFC  [2015] EWHC 61b (Ch) LTL 2/2/2015. Successfully defended the club against allegations of fraud in
connection with a commercial sponsorship deal.

Anthony McGill v SEM Group, Bolton Wanderers  & others [2014] EWHC 3000 (QB) (Merc.) Successfully defended the club, executives and
senior coaching staff against a football agent’s claim that he had been fraudulently ‘cut out’ of a transfer agreement.

Henning Berg v Blackburn Rovers [2013] EWHC 1070 Ch, unsuccessful attempt to withdraw admission of liability for manager’s severance pay
made by the club’s managing director without authority of club owners – praised by judge for brave attempt to argue the impossible.

Chief Constable of Greater Manchester Police v Wigan Athletic AFC [2009] 1 WLR 1580 (CA), defining rights of police to charge for policing
football matches.

 

Memberships

Northern Circuit Commercial Bar Association (NCCBA)

Northern Chancery Bar Association (NChBA)

Chancery Bar Association (ChBA)

Professional Negligence Bar Association (PNBA)

Qualifications

Pembroke College Oxford MA (Jurisprudence)

Holt Award, Gray’s Inn

Recommendations

Legal 500, 200

"Completely unflappable and has the respect of judges."

Chambers UK 2020

"Analytical and technical with excellent communication skills. He is able to provide advice directed towards a commercial solution." "He's down to
earth, robust in his advice and pragmatic."

"He provides commercial advice and has excellent communication skills." "He is first rate – a brilliant advocate."

"Neil Berragan is a very experienced senior junior and a formidable opponent."

"He is a very good advocate and a very keen operator." "He has got an air of authority that shows his experience in high-level cases."

"He is very thorough, unflappable and measured. He is always calm and nothing gets past him." "He's wonderful to work with and handles clients
very well." "A forceful advocate and fantastic in conference."

A "highly professional" barrister who "appears in numerous significant cases."

Chambers UK 2019

"He's really bright, very smart and very responsive." "He presents very well, he's unruffled and works well under pressure." "He's a very tenacious
advocate – very good and very forceful in court."

"He is a fantastic advocate with an extremely compelling and persuasive manner about him. He is very good in conference with clients and is able
to cut through the detail and focus client’s minds on the important issues." "He knows the judiciary very well and has a good sense of how things
will play out."

"He is thorough and unfazed by what is going on around him in litigation and sticks to the point. He is experienced and has the sort of gravitas that
shows he is comfortable with the subject matter."

"He is a safe pair of hands and someone you can rely on."



"Really smart and will get in there and fight for you."

"He is supremely bright, his paperwork is excellent and he is user-friendly."

 

Legal 500 2019

"He has a good bedside manner with clients."

Chambers UK 2018

"Neil is very able and an excellent advocate." "A tenacious and polished advocate."

"He has a sharp intelligent mind and a calm approach. He is robust and reliable." "He is thorough, detailed and very bright."

"An extremely able junior and a very clear advocate; judges rate him." "A phenomenal knowledge of this area of law and very adept at getting to
the heart of the matter quickly."

"He's sound, a good lawyer and a good all-round barrister."

"Neil's ability to pick up matters quickly and to present our client's case very effectively played a crucial part in securing the desired outcome."

"He has extensive experience and is very well connected in the regulatory side of sport."

Legal 500 2018

"Intelligent, perceptive and determined."

Chambers UK 2017

"Realistic and commercial, and quickly gains the trust of clients." "Provides knowledgeable, solid and pragmatic advice."

"His court work is just fantastic - he's really great on his feet." "He is excellent, a very solid advocate and very good with clients." "A tough litigator
who is very strong on all commercial disputes."

"He is a fantastic advocate: he is someone who will take a case and grab it by the neck." "A highly regarded barrister who is always very well
prepared."

Legal 500 2017

"A hugely experienced advocate; there is nothing he has not seen."

Chambers UK 2016

"A top-notch barrister with a real ability to empathise and interpret complex legal principles for the layman."

"In a tough corner, he is the counsel to get to first. He is calm, assured, and a clear, focused thinker who wins the respect of judges but is
challenging in witness cross-examination."

"He is clearly very experienced and has very sound judgement, which in turn inspires confidence. He is a safe pair of hands and is good with
clients."

"His strengths are his preparedness to be instructed at short notice and to make himself available out of hours."
 

Chambers UK 2015

"A senior junior with a very good advocacy style; he gets more done by saying less." "He's ferocious. He'll always put up a good fight."

"He can turn his hand to anything. He saves the day at the last minute, keeping things calm and pulling out all the stops."

"He is a strong advocate with wide experience in partnership law. He is tactically good and able to forensically identify the relevant from the
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It’s expedient to mediate 

The Professional Negligence Protocol states at paragraph 12.1: 

“Court proceedings should be a last resort. The parties should consider whether 
some form of alternative dispute resolution procedure might enable them to settle 
their dispute without commencing court proceedings, and if so, endeavour to agree 
which form to adopt.”  

Paragraph 12.2 lists suggested forms of ADR:- mediation, arbitration, early neutral 
evaluation, adjudication and ombudsman schemes. 

I intend to concentrate on mediation, but similar principles will apply to other forms of 
negotiated resolution such as a JSM 

Early neutral evaluation is in its own category. In my experience it is little used in 
business cases, but there is recent Court of Appeal authority which may change that, 
discussed below. 

Paragraph 12.3 of the Protocol continues: 

“If court proceedings are issued, the parties may be required by the court to provide 
evidence that ADR has been considered. A party’s refusal to engage or silence in 
response to an invitation to participate in ADR might be considered unreasonable by 
the court and could lead to the court ordering that party to pay additional costs.” 

There is an important additional exhortation in paragraph 13.1: 

“Where the procedure set out in this protocol has not resolved the dispute between 
the parties, they should undertake a further review of their respective positions. The 
parties should consider the state of the papers and the evidence in order to see if 
proceedings can be avoided and, at the least, narrow the issues between them.” 

That paragraph confirms that mediation may be productive, even if it is not possible 
to resolve the whole dispute.  

Sir Rupert Jackson, who of course was instrumental in introducing the modern costs 
regime has said that there is a symbiotic relationship between Civil Justice reform 
and ADR1. The increasing use of ADR is therefore is therefore placed alongside 
other reforms designed to reduce the cost of legal proceedings, and their burden on 
the Courts. 

How do the Courts in practice encourage the parties to mediate rather than litigate? 

The Courts cannot force the parties to mediate, but they have other tools which can 
be used during or at the conclusion of proceedings to encourage mediation.  

1 https://www.judiciary.uk/wp-content/uploads/2013/03/lj-jackson-cjreform-adr.pdf 



CPR 26.4 allows the Court to direct that proceedings should be stayed for a month 
or more, to allow for ADR, even without the consent of one of all parties. Standard 
directions now often require any party refusing to mediate during the stay to serve a 
witness statement to explain itself, (not to be disclosed to the Court until after 
judgment). 

The specialist court guides each encourage mediation. The Queen’s Bench Guide in 
paragraph 3.1.1 urges the parties to try to resolve their disputes without resort to 
litigation ”so far as reasonably possible” and describes litigation as a  “last resort”. 
Paragraph 8.4 directs legal representatives to consider ADR with their clients. 

The Chancery Guide contains strong encouragement to use ADR at paragraph 18. 

The Commercial Court Guide includes even stronger encouragement in Chapter G 
and in the Case Management Information Sheet. The Guide includes a draft ADR 
order at Appendix 3, for use by the Court as “appropriate”, which comes very close 
to ordering the parties to engage in ADR: 

“The parties shall take such serious steps as they may be advised to resolve their 
disputes by ADR procedures ….” 

Directing a stay is a pre-emptive tool. The other weapon in the Courts’ armoury is the 
costs sanction. 

The starting point for any costs order at the end of proceedings is of course that the 
unsuccessful party should pay the costs of the successful party. But the Court can 
make a different order, in the light of all the circumstances including the conduct of 
the parties. 

CPR 44.2(5) states: 

 “the conduct of the parties includes- 

(a) conduct before, as well as during, the proceedings and in particular the extent to
which the parties followed the Practice Direction-Pre-Action Conduct or any relevant
pre-action protocol”

Sir Rupert Jackson (op cit) has said succinctly that: 

“If the winning party has unreasonably refused to mediate, then the court can make 
an appropriate reduction in its award of costs. If the losing party has unreasonably 
failed to mediate, that approach is not possible. In Reid v Buckinghamshire 
Healthcare NHS Trust (20th October 2015) the court dealt with the matter by 
ordering the losing party to pay indemnity costs as from the date when it had 
unreasonably refused to mediate.” 



The leading case on imposing a costs sanction for failure to engage in mediation is 
Halsey v Milton Keynes General NHS Trust [2004] EWCA Civ 576; [2004] 1 WLR 
3002, CA. 

Dyson LJ gave the judgment of the Court of Appeal. He said at [13]: 

“In deciding whether to deprive a successful party of some or all of his costs on the 
grounds that he has refused to agree to ADR, it must be borne in mind that such an 
order is an exception to the general rule that costs should follow the event. In our 
view, the burden is on the unsuccessful party to show why there should be a 
departure from the general rule. The fundamental principle is that such departure is 
not justified unless it is shown (the burden being on the unsuccessful party) that the 
successful party acted unreasonably in refusing to agree to ADR. We shall 
endeavour in this judgment to provide some guidance as to the factors that should 
be considered by the court in deciding whether a refusal to agree to ADR is 
unreasonable.” 

Dyson LJ explained the benefits of mediation at [15] and at [16] said: 

“In deciding whether a party has acted unreasonably in refusing ADR, these 
considerations should be borne in mind. But we accept the submission made by the 
Law Society that mediation and other ADR processes do not offer a panacea, and 
can have disadvantages as well as advantages: they are not appropriate for every 
case. We do not, therefore, accept the submission made on behalf of the Civil 
Mediation Council that there should be a presumption in favour of mediation. The 
question whether a party has acted unreasonably in refusing ADR must be 
determined having regard to all the circumstances of the particular case. We accept 
the submission of the Law Society that factors which may be relevant to the question 
whether a party has unreasonably refused ADR will include (but are not limited to) 
the following: (a) the nature of the dispute; (b) the merits of the case; (c) the extent to 
which other settlement methods have been attempted; (d) whether the costs of the 
ADR would be disproportionately high; (e) whether any delay in setting up and 
attending the ADR would have been prejudicial; and (f) whether the ADR had a 
reasonable prospect of success. We shall consider these in turn. We wish to 
emphasise that in many cases no single factor will be decisive, and that these 
factors should not be regarded as an exhaustive check-list.”  

In relation to the issue of whether mediation had a reasonable prospect of success 
Dyson LJ said at [28]: 

“The burden should not be on the refusing party to satisfy the court that mediation 
had no reasonable prospect of success. As we have already stated, the fundamental 
question is whether it has been shown by the unsuccessful party that the successful 
party unreasonably refused to agree to mediation. The question whether there was a 
reasonable prospect that a mediation would have been successful is but one of a 
number of potentially relevant factors which may need to be considered in 
determining the answer to that fundamental question. Since the burden of proving an 
unreasonable refusal is on the unsuccessful party, we see no reason why the burden 



of proof should lie on the successful party to show that mediation did not have any 
reasonable prospect of success. In most cases it would not be possible for the 
successful party to prove that a mediation had no reasonable prospect of success. In 
our judgment, it would not be right to stigmatise as unreasonable a refusal by the 
successful party to agree to a mediation unless he showed that a mediation had no 
reasonable prospect of success. That would be to tip the scales too heavily against 
the right of a successful party to refuse a mediation and insist on an adjudication of 
the dispute by the court. It seems to us that a fairer balance is struck if the burden is 
placed on the unsuccessful party to show that there was a reasonable prospect that 
mediation would have been successful. This is not an unduly onerous burden to 
discharge: he does not have to prove that a mediation would in fact have succeeded. 
It is significantly easier for the unsuccessful party to prove that there was a 
reasonable prospect that a mediation would have succeeded than for the successful 
party to prove the contrary.” 

At [29] - [32] Dyson LJ went on to consider the significance of Orders encouraging 
ADR. At [33] he said (in relation to the ADR order in that case): 

“This form of order has the merit that (a) it recognises the importance of encouraging 
the parties to consider whether the case is suitable for ADR , and (b) it is calculated 
to bring home to them that, if they refuse even to consider that question, they may be 
at risk on costs even if they are ultimately held by the court to be the successful 
party. We can see no reason why such an order should not also routinely be made at 
least in general personal injury litigation, and perhaps in other litigation too. A party 
who refuses even to consider whether a case is suitable for ADR is always at risk of 
an adverse finding at the costs stage of litigation, and particularly so where the court 
has made an order requiring the parties to consider ADR.” 

The principles in Halsey were confirmed and developed by the Court of Appeal in 
PGF II SA v OMFS Company 1 Limited [2013] EWCA Civ 1288; [2014] 1 WLR 1386 
CA, at paragraphs [34]-[56].  Briggs LJ gave the leading Judgment, with which 
Beatson & Maurice Kay LJJ agreed.  Briggs LJ stated at [34]: 

"In my Judgment, the time has now come for this Court firmly to endorse the advice 
given in paragraph 11.56 of the ADR Handbook, that silence in the face of an 
invitation to participate in ADR is, as a general rule, of itself unreasonable, 
regardless whether an outright refusal, or a refusal to engage in the type of ADR 
requested, or to do so at the time requested, might have been justified by the 
identification of reasonable grounds.  I put this forward as a general rather than 
invariable rule because it is possible that there may be rare cases where ADR is so 
obviously inappropriate that to characterise silence as unreasonable would be pure 
formalism.  There may also be cases where the failure to respond at all was a result 
of some mistake in the office, leading to a failure to appreciate that the invitation had 
been made, but in such cases the onus would lie squarely on the recipient of the 
invitation to make that explanation good". 

At paragraph [56] Briggs LJ concluded: 



"Finally, as is recognised by the weight placed on the Judge's decision in the 
passage in the ADR Handbook to which I have referred, this case sends out an 
important message to civil litigants, requiring them to engage with a serious invitation 
to participate in ADR, even if they have reasons which might justify a refusal, or the 
undertaking of some other form of ADR, or ADR at some other time in the litigation.  
To allow the present appeal would, as it seems to me, blunt that message.  The 
Court's task in encouraging the more proportionate conduct of civil litigation is so 
important in current economic circumstances that it is appropriate to emphasise that 
message by a sanction which, even if a little more vigorous than I would have 
preferred, nonetheless operates pour encourager les autres". 
 
The final sentence has particular resonance in current circumstances and sends a 
clear signal that failure to engage in mediation (even when the dissenting party 
believes the exercise would be fruitless) can attract a severe costs sanction. 
 
PGF II was followed in Thakkar v Patel [2017] EWCA Civ 117 [2017] 2 Costs LR 
233, where Jackson & Briggs LJJ upheld an order which Jackson LJ described as 
“tough” and involved a severe costs sanction on the successful party, which had 
“dragged their fees and delayed until eventually the claimants lost confidence in the 
whole ADR process.” At [31] Jackson stated: 
 
“The message which this court sent out in PGF II was that to remain silent in the face 
of an offer to mediate is, absent exceptional circumstances, unreasonable conduct 
meriting a costs sanction, even in cases where mediation is unlikely to succeed. The 
message which the court sends out in this case is that in a case where bilateral 
negotiations fail but mediation is obviously appropriate, it behoves both parties to get 
on with it. If one party frustrates the process by delaying and dragging its feet for no 
good reason, that will merit a costs sanction. In the present case, the costs sanction 
was severe, but not so severe that this court should intervene.” 
 
That case may be contrasted with the approach of a differently constituted Court of 
Appeal in Gore v Naheed [2017] EWCA Civ 369 [2017] 3 Costs LR 509. In that case 
HHJ Harris QC had concluded that the successful party’s refusal to mediate was not 
unreasonable. Patten LJ said at [49] & [50]: 
 
“49. Mr McNae referred us to the decision of this court in PGF II SA v OMFS 
Company 1 Ltd in which Briggs LJ emphasised the need, as he saw it, for the courts 
to encourage parties to embark on ADR in appropriate cases and said that silence in 
the face of an invitation to participate in ADR should, as a general rule, be treated as 
unreasonable regardless of whether a refusal to mediate might in the circumstances 
have been justified. Speaking for myself, I have some difficulty in accepting that the 
desire of a party to have his rights determined by a court of law in preference to 
mediation can be said to be unreasonable conduct particularly when, as here, those 
rights are ultimately vindicated. But, as Briggs LJ makes clear in his judgment, a 
failure to engage, even if unreasonable, does not automatically result in a costs 
penalty. It is simply a factor to be taken into account by the judge when exercising 
his costs discretion. 
 



50. In this case the judge did take it into account but concluded that it was not
unreasonable for Mr Gore to have declined to mediate. His solicitor considered that
mediation had no realistic prospect of succeeding and would only add to the costs.
The judge said that he considered that the case raised quite complex questions of
law which made it unsuitable for mediation. His refusal to make an allowance on
these grounds cannot in my view be said to be wrong in principle.”

In Richard Wales (t/a Selective Investment Services) v CBRE Managed Services 
Limited and Aviva Administration Limited [2020] EWHC 1050 (Comm), the claimant 
IFA brought a claim for repayment of commission which had been clawed back when 
his client dispensed with his services and entered into a direct relationship with the 
scheme pension provider.  His claim failed against both defendants.  In a separate 
costs judgment HHJ Halliwell reduced the costs awarded to each defendant. 

The Second Defendant’s costs were reduced for reasons which are not relevant to 
this talk.  

The Claimant had proposed mediation both before and after issuing proceedings. 
The Judge held that the First Defendant’s refusal to engage in mediation (which 
incidentally prevented any mediation taking place with the Second Defendant) had 
been unreasonable. However, they had made a “drop hands offer” at a late stage. 
The Judge held that the Claimant should have responded constructively to this offer. 
The Claimant had made a further offer to mediate, shortly before trial, which the First 
Defendant also rejected. 

The Court ordered the Claimant to pay: 50% of the First Defendant’s costs up to the 
date of its offer; 100% of its costs between the date of its offer and the Claimant’s 
final proposal to mediate; and 80% of its costs thereafter. 

The Judge referred to the Halsey factors and said “In the present case, these factors 
do not point consistently in the same direction. However, on balance, I am satisfied 
that they are consistent with Mr Wales’s case that CBRE has unreasonably refused 
or declined ADR.” 

In relation to factor (f) in Halsey – whether a mediation would have had a reasonable 
prospect of success – the Judge said this: 

“[28.6]… In the present case, a reasonable case could be advanced that the parties 
would have had better prospects of successfully compromising the case had the 
mediation taken place at an early stage prior to the commencement of proceedings 
than in June 2019. The landscape of the case changed when Aviva was given 
permission to amend its case to deny the existence of a contractual relationship with 
Mr Wales. Moreover, by that stage, the parties had incurred a substantial amount of 
costs and become entrenched in their positions. However, given the nature and 
longevity of the historic relationship between the parties and the nature of the issues 
in the litigation, I am satisfied that at each stage a mediation would have had a 
reasonable prospect of success.” 
… 



 
“[29] … Between 11th November 2016 and 14th February 2019, they did not offer to 
refer the dispute to mediation nor, indeed, did they take any other specific steps with 
a view to compromising the dispute notwithstanding the willingness shown by Mr 
Wales and, indeed at times, Aviva to refer the matter to ADR. Had they done so, 
there is a reasonable prospect that the proceedings could have been compromised. 
If not, at the very least it is likely some of the obscurities and difficulties which have 
bedevilled the proceedings could have been avoided. …” 
 
As Sir Rupert Jackson has pointed out (see above) a costs sanction can also be 
imposed on the unsuccessful party. Two examples are DSN v Blackpool Football 
Club Ltd [2020] EWHC 670 (QB) and BXB v Watch Tower and Bible Tract Society of 
Pennsylvannia and the Trustees of the Barry Congegation of Jehova’s Witnesses 
[2020] EWHC 656 (QB). 
 
In both cases the Claimant succeeded at trial on a claim for damages for historic 
sexual abuse for which the Defendant was vicariously liable. Each Claimant beat 
their own Part 36 offer, so was entitled to indemnity costs from the relevant date. 
 
In addition, in each case there had been an ADR order in standard QB form. In each 
case the Defendant failed to engage in mediation, a JSM or settlement discussions.  
 
In the Blackpool case the Defendant served a witness statement justifying its refusal 
on the on the grounds it had a strong defence.  Griffiths J held that was insufficient 
justification, and ordered the Defendant to pay indemnity costs from the date one 
month after the ADR Order. He said at [29]: 
 
“If the Defendant had been correct that it had “a strong defence”, its responses to the 
Claimant’s settlement overtures, and the statement made in compliance with 
paragraph 4 of the Order of Master McCloud would still, in my judgment, have fallen 
short of an acceptable level of engagement with the possibility of settlement or 
Alternative Dispute Resolution.” 
 
In the Jehovah’s Witnesses case, the Defendant did not even serve a witness 
statement in accordance with the ADR order.  Chamberlain J set out a useful 
summary of the applicable principles, where an unsuccessful party has failed to 
engage in ADR at [9].  The Judge held that the breach of the direction to file a 
witness statement was itself unreasonably conduct. He went on to hold that the 
Defendant’s refusal to engage was unreasonable in any event, and ordered the 
Defendant to pay indemnity costs from the date of the its refusal to attend a JSM. 
 
The trend is towards encouraging ADR and specifically mediation, by way of costs 
sanctions, even where a party has taken the view that the process would not be 
productive. The holding in Gore confirms that all the circumstances must be taken 
into account, and a sanction is not inevitable. 
 
 
 



Early neutral evaluation 

This is separate form of ADR. It has been expressly listed as an option since 2015 in 
CPR 3.1(2)(m). The list of the court’s general powers of management include: 

“.. hearing an Early Neutral Evaluation with the aim of helping the parties settle the 
case.” 

ENE involves an independent party, with relevant expertise, expressing a view about 
a dispute or an element of it. The evaluator provides an opinion based on information 
provided by the parties, and may, or may not, receive oral submissions. There is no 
set procedure.  The ENE will normally be without prejudice and non-binding, 
although presumably parties can agree otherwise. 

Judges can be appointed to conduct an ENE: see the Chancery Guide section 18; 
Commercial Court Guide section G.2; Circuit Commercial Court Guide paragraphs 
7.9 & 7.10; TCC Guide paragraph 7.5.  Obviously, the ENE judge will not be further 
involved in the case.  

It had been thought by some judges, practitioners, commentators that this did not 
give the Court power to order an ENE hearing, without the consent of both parties. 
Indeed, this view is reflected in the specialist Court Guides mentioned above. 

In Lomax v Lomax [2019] EWCA Civ 1467 [2019] 1 WLR 6527, the Court of Appeal 
held that the court may order an ENE hearing whether or not the parties consent.  
The claim had been issued in the Family Division, but the claim was by a widow 
under the Inheritance (Provision for Family and Dependents) Act 1975, and the CPR 
applied. 

Moylan LJ endorsed the view of Norris J of the advantages of ENE in Seals v 
Williams [2015] EWHC 1829 (Ch) [2015] 4 Costs LO 423 

“The advantage of such a process [ENE] over mediation itself is that a judge will 
evaluate the respective parties’ cases in a direct way and may well provide an 
authoritative (albeit provisional) view of the legal issues at the heart of the case and 
an experienced evaluation of the strength of the evidence available to deploy in 
addressing those legal issues. The process is particularly useful where the parties 
have very differing views of the prospect of success and perhaps an inadequate 
understanding of the risks of litigation itself.” 

Both the first instance judge, Parker J, and Moylan LJ in the Court of Appeal were 
impressed by the success of the similar process in family proceedings, the financial 
dispute resolution (FDR) appointment, which had been demonstrated by its use in 
thousands of cases since 2000.  

Moylan LJ also referred (with approval) to the judgment of Norris J in Bradley v 
Heslin [2014] EWHC 3267 (Ch) at [24]: 



“I think it is no longer enough to leave the parties the opportunity to mediate and to 
warn of costs consequences if the opportunity is not taken. In boundary and 
neighbour disputes the opportunities are not being taken and the warnings are not 
being heeded, and those embroiled in them need saving from themselves.” 

Moylan did not quote the remaining part of paragraph [24]: 

“The Court cannot oblige truly unwilling parties to submit their disputes to mediation: 
but I do not see why, in the notorious case of boundary and neighbour disputes, 
directing the parties to take (over a short defined period) all reasonable steps to 
resolve the dispute by mediation before preparing for a trial should be regarded as 
an unacceptable obstruction on the right of access to justice.” 

Lomax therefore introduces (or confirms) that the Court has power to order an ENE 
hearing. The position remains, on the authority of Halsey that it cannot order the 
parties to engage in mediation. 

It remains to be seen whether, for example Courts will be more willing now to direct 
ENE hearings or, alternatively, to use the Lomax power to present reluctant parties 
with a choice of mediation or ENE. 

Covid 19 

Many mediators have adapted quickly to the lock-down, and offer remote 
mediations. There is extensive guidance now available from mediators themselves 
as well as general guidance on remote working and using electronic documents 
bundles from specialist associations. 

The Civil Mediation Council has published Guidance to Online and Remote 
Mediation2. 

James Turner QC of Quadrant Chambers has produced a short guide to preparing 
an e-bundle, which will be equally useful for remote court hearings, as well as 
remote mediations3. 

I note also in this context the Cabinet Office “Guidance on responsible contractual 
behaviour in the performance and enforcement of contracts impacted by the COVID-
19 emergency”4. Paragraph 15 encourages “responsible and fair behaviour in 
relation to various contractual issues, including at sub-paragraphs (m) & (n): 

“(m) commencing, and continuing, formal dispute resolution procedures, including 
proceedings in court; 

2 https://civilmediation.org/wp-content/uploads/2020/03/CMC-Guidance-on-Online-and-Remote-Mediation-
31.3.20.pdf 
3 https://www.dropbox.com/s/4tev6aynvxv9sb8/EBundlingGuide.pdf?dl=0 
4https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/883737
/_Covid-19_and_Responsible_Contractual_Behaviour__web_final___7_May_.pdf 



 
(n) requesting, and responding to, requests for mediation or other alternative or 

fast-track dispute resolution;” 
 
Paragraph 17 adds the following: 
 
“It is recognised in particular that disputes, especially a “plethora of disputes”, can be 
destructive to good contractual outcomes and the effective operation of markets. 
Further to paragraphs 15(m) and 15(n), the Government would strongly encourage 
parties to seek to resolve any emerging contractual issues responsibly – through 
negotiation, mediation or other alternative or fast-track dispute resolution – before 
these escalate into formal intractable disputes.” 
 
The guidance is non-statutory and it remains to be seen whether it has any influence 
on the Courts’ approach to the conduct of litigation and the use of ADR. However, it 
can no doubt be deployed in support of a proposal for mediation and/or in support of 
an application for a costs sanction in due course. 
 

Neil Berragan 
Kings Chambers 

June 2020 
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Professional negligence claims against accountants, auditors and valuers 

Phil Crooks, BRG 

• We will consider whether we will see an increase in cases against accountants, 

auditors, and valuers 

 

• Many businesses and individuals are in challenging financial positions. 

• Fraud risks have increased – I compare the current situation to that post-2008 

where similar pressures increased levels of middle management fraud. 

• Changes in working practices have led to authorisation procedures and checks 

and balances being flexed or even dropped. I comment further on this point here 

 

• Companies are at risk of breaching covenants, and we are likely to see more 

modified audit opinions particularly around going concern.  

• It is extremely rare for accounts not to be drawn up on the assumption that the 

company is a going concern (will continue for a period of 12 months from the 

date of approval of the accounts). There should be substantial disclosure around 

the basis for the assumption and the auditor can challenge, disagree or issue a 

modified audit opinion. 

• The year end date of accounts (say 31st Dec versus 31st March) will be highly 

significant in light of lockdown. 

 

• The investigations and claims against accountants and auditors that I have been 

involved with and other high profile issues (e.g. Carillion, Thomas Cook, Pat. Val, 

etc…) arose before the extra challenges of COVID-19. Changes in the regulatory 

regime and market forces will provide challenges be they criminal, civil, or 

regulatory – in recent weeks issues have been highlighted at Wirecard, NMC 

Healthcare, and Luckin Coffee for example. 

 

• I also expect to see an increase in claims against valuers. Claims for professional 

negligence relating to valuation analysis are, in my experience, most common in 

the context of valuation ‘opinions’ provided under some formal process. 

Assessment of negligence is as much concerned with the valuation process 

under consideration as to the result. Subjectivity and uncertainty will increase the 

scope for disputes and claims in this space. 

 

• A combination of social, market, and technical / procedural factors suggest that 

investigations, disputes and claims in the accounting, audit and valuation space 

will continue to rise. 

https://www.thinkbrg.com/assets/htmldocuments/BRG_Covid19_ChecksBalances_2020-cleaned.pdf
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in appeals to the Administrative Court. Described as “a level-headed

and incisive advocate who instils wholly justified confidence through

her expertise and great experience coupled with great warmth of

personality” she is ranked by Chambers & Partners Directory in Band

1 nationally for her professional discipline work.

Jayne serves as a member of the Solicitors Assistance Scheme as

well as being a contributing editor to Cordery on Legal Services. She

has written the monthly column Regulation Report for the Birmingham

Law Society Bulletin since 2005. She is also a member of the Law

Society Regulatory Processes Committee.

Her qualification as a solicitor advocate in 1994 was the first by a

woman solicitor for civil cases. In 2000, she was elected President of

Birmingham Law Society and was the first woman to be appointed to

that office since the Society was incorporated in 1818. She was also

the first female Chairman of the Law Society Young Solicitors’ Group

in 1990.

Jayne is Legal Adviser to the Chartered Institute of Architectural

Technologists. She is also a director of Infolegal Ltd, the legal

compliance and practice advice service for law firms

www.infolegal.co.uk.
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 Regulatory & statutory background 

 SRA Standards & Regulations 2019

 SRA Principles

 Principle 1

 Rule 1.4 Misleading the court

 Rule 2 Code for Individuals 

 Balancing duties in litigation

 The new reporting regime – what are the risks?

 Recent examples of misconduct 

 Practical tips

2

 Inherent jurisdiction of the courts – wasted costs orders

 Legal Services Act 2007 – Section 1(3) (d) – litigators should 
“comply with their duty to the court to act with independence in the 
interests of justice” – equates to “independence from the client”

 “A solicitor is independent of his client and having regard to his 
wider responsibilities and the need to maintain the profession’s 
reputation, must and should on occasion be prepared to say to the 
client “what you seek to do may be legal but I am not prepared to 
help you do it” SDT 2002 Paul Francis Simms

 SRA Standards & Regulations 2019

3



 With effect 25 November 2019

 Replacing the Handbook which had been in force since 2011

 SRA Principles – now 7 instead of 10

 Two Codes for the price of one – one for Individuals wherever they 
work and one for firms

 Code for Individuals - Rule 2 - Dispute resolution and proceedings 
before courts, tribunals and inquiries

 Code for Firms – Rule 2 applies exactly to firms – via Rule 7

 The regulatory regime is increasingly principles, as opposed to rules 
based

 The SRA Risk Outlook paper – Balancing duties in litigation – to be 
updated to guidance 

4

1. Uphold the constitutional principle of the rule of law and
the proper administration of justice
2. Uphold public trust and confidence in the solicitors’ 
profession and legal services
3. Act with independence
4. Act with honesty
5. Act with integrity
6. Encourage equality, diversity & inclusion
7. Act in best interests of each client

5

 If duty to act in best interests of client conflicts with duty to 
the court, then duty to court would take precedence 

 Public interest in administration of justice
 Example – client wishing to conceal certain incriminating 

pages from disclosure process
 Solicitor must withdraw from case if client refused to comply 

with his disclosure obligations to the court
 Duties to uphold administration of justice override the duties 

to the client
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 You do not attempt to mislead … the court, either by your 
own acts or omissions or allowing or being complicit in the 
acts or omissions of others (including your client)

 “A barrister must not wilfully mislead the court as to the law 
nor may he actively mislead the court as to the facts: 
although, consistently with the rule that the prosecution must 
prove its case, he may passively stand by and watch the 
court being misled by reason of its failure to ascertain the 
facts are within the barrister’s knowledge” Lord Diplock 
House of Lords in Saif Ali v Sydney Mitchell [1980] AC 198

 Room for interpretation 

7

 2.1 You do not misuse or tamper with evidence or attempt to do so.

 2.2 You do not seek to influence the substance of evidence, 
including generating false evidence or persuading witnesses to 
change their evidence.

 2.3 You do not provide or offer to provide any benefit to witnesses 
dependent upon the nature of their evidence or the outcome of the 
case.

 2.4 You only make assertions or put forward statements, 
representations or submissions to the court or others which are 
properly arguable.

8

 2.5 You do not place yourself in contempt of court, and you comply 
with court orders which place obligations on you.

 2.6 You do not waste the court’s time.
 2.7 You draw the court’s attention to relevant cases and statutory 

provisions, or procedural irregularities of which you are aware, and 
which are likely to have a material effect on the outcome of the 
proceedings.

9



 Misleading the court - Brett v Solicitors Regulation
Authority [2014] EWHC 2974 (Admin)

 Without notice applications 

 Disclosure of documents

 Continuing obligation – if you inadvertently mislead the
court, you must rectify the mistake. The obligation not to
mislead the court continues for the duration of the case.

10

 New rules & definitions

 Cooperation and accountability

 Rule 7 Individuals & Rule 3 Firms

 2 main reporting obligations

11

 Primary obligation to report concerns to SRA

 Rule 7.7 Code for Individuals

 Rule 3.9 Code for Firms

 You report promptly to the SRA or another approved
regulator, as appropriate, any facts or matters that you
reasonably believe are capable of amounting to a
serious breach of their regulated arrangements by any 
person regulated by them (including you)

12



 Secondary reporting obligation – directed at matters 
outside your own firm 

 Rule 7.8 Code for Individuals (Rule 3.10 Firms)

 Notwithstanding paragraph 7.7 (or 3.9), you inform the 
SRA promptly of any facts that you reasonably believe 
should be brought to its attention in order that it may 
investigate whether a serious breach of its regulatory 
arrangements has occurred or otherwise exercise its 
regulatory powers

13

 Snitchers’ charter

 Lower threshold

 Where evidence sits with another firm or client 

 Where firm does not have all the information 

 Guidance awaited 

14

 Aggressive nature of litigation

 Litigation tactics

 Threats to report to SRA

 Judicial complaints – alongside wasted costs 
orders

 Funding and independence from the litigation

15



 Misleading the other side - Benjamin SDT 12046-2020
29 April 2020

 Misleading clients – Catherine Sandbach SDT 12016-
2019

 Court applications without merit – Vay Sui Ip v Solicitors
Regulation Authority [2018] EWHC 957 (Admin)

 Complaint to SRA forces arbitrator to resign – misleading
CV – C Ltd V D & X [2020] 1283 (Comm)

16

 Regular training
 Share tricky experiences
 Clear & reassuring supervision & communication

channels
 Be nosy – about your staff workloads and general well

being
 Spontaneous file checking
 Solve problems & avoid the SRA

17
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Overview
Tim is a partner in the Commercial Dispute Resolution practice and is based in the Watford office.

As a commercial litigator, Tim resolves complex commercial disputes by negotiation, mediation, arbitration or
litigation. He focuses on disputes involving commercial contracts, franchising professional indemnity, commercial
fraud, sales of goods, product liability, corporate disputes and commercial agency related matters. He also has
extensive experience in freezing injunctions and search and seizure orders. Many of his cases involve an
international element.

Tim is a CEDR accredited mediator and well-known mediation advocate, having advised in more than
100 mediations. He has written in the business press, including The Financial Times and InterContinental Finance
& Law magazine, and regularly lectures in the UK and the Republic of Ireland on mediation, bribery and lender
professional indemnity claims.

Tim sits on a number of committees which advise the Ministry of Justice on various aspects of English civil
procedure.

Experience
Confidential globally recognized clients: Acting in the project management and oversight of franchising
disputes in more than 15 different jurisdictions in three continents.

US distributor of food products: Acting in a seven figure international sale of goods dispute.

Santander UK: Acting for a successful claimant bank in the seminal Court of Appeal decision on the right to
relief under s.61 Trustees Act 1925. Santander UK Plc v. RA Legal Solicitors [2014] EWCA Civ 183.

Confidential client: Part of a committee which drafted the amended Professional Negligence Pre-Action
Protocol in 2014.

Capita Trust Company: Acting for a trust company in its successful summary judgment claim for sums
held in an account of a third party. Capita Trust Company Ltd v. Optical Service (UK) Ltd [2014] EWHC 991
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(Ch) (13 March 2014).

Confidential clients: Acting for various parties in London arbitrations under the ICC, LCIA, GAFTA,
LMAA and RICS rules.

Learning Possibilities: Acting for a defendant in a shareholders and directors dispute in which the court
determined the rights of directors to information pending trial. Dilato Holdings Pty Ltd v. (1) Learning
Possibilities Ltd (2) GVM Holdings Ltd (3) Sunil Antani [2015] All ER (D) 82 (Mar).

Tech21 UK: Acting for a defendant in a court determination of the extent of claims for unjust enrichment.
Kowalishin v. Roberts & Tech21 UK Ltd [2015] LTL 19/05/15.

Very well-known dotcom: Acting in a range of disputes arising from its rapid expansion in the UK from less
than 50 employees to more than 2,000 employees in the course of 18 months.

Confidential clients: Acting on numerous institutional lender panels for professional indemnity claims
against solicitors, valuers, accountants and architects including claims for breach of common law,
contractual and fiduciary duty and breach of trust.

Persia International Bank: Acting for an Iranian bank in its successful defense against a seven-figure claim
for Iranian and English pension rights. Tahmassebi v. Persia International Bank plc [2007] Pens LR 297.

Banks and other lenders: Acting in a number of asset finance based disputes, including the widely
reported raft of decisions in Fairfax Gerrard Holdings Ltd v. Zargaran & Zargaran & Zargaran London Ltd
[2003] EWHC 3017 QBD 15/12/03.

Well-known manufacturer of tortillas: Acting in seven-figure product liability claims arising out of the
supply of ingredients infested with moth larvae.

Iranian oil company: Acting in a dispute arising out of the supply of tetraethyl lead.

Nigerian telecoms provider: Acting in its dispute with a US IT supplier.

Recognition
Ranked as Leading individual for Commercial litigation: Beds, Bucks, Herts, Middx by Legal 500 2020

Tim's team was the Legal 500 UK Regional Commercial Litigation Team of the Year in 2017.

Honors and Awards
Freeman of the Worshipful Company of Security Professionals

In the Media
Tim has for many years featured in the top tier of commercial litigators in either or both of Chambers and Partners
and The Legal 500 directories. This is a selection of quotes:

"A 'fine litigator' who is 'able to cut through complex issues without difficulty' and 'understands the value of
taking a forensic and reasoned approach to problems.'" Legal 500 2018

"He has a positive attitude in spades and makes the law easy to understand." Chambers and Partners 2017

"A fantastic lawyer – clients love him and he gets results." Legal 500 2015

"He was very personable, very reasonable in his approach and very inclusive: you felt like you were dealing
with somebody who understood what you wanted." Chambers and Partners 2014

"A true dab hand at litigation." Legal 500 2014
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"He strikes me as being the real deal and a good operator. He is charming: a very nice chap, sensible with
strong technical ability and expertise." Chambers and Partners 2013

"Hailed by market sources as 'one of the leading practitioners in the region.' He has a sterling reputation in
the contractual, commercial fraud, commercial agency and proprietary claims sectors." Chambers and
Partners 2011

"Top-quality litigator whose accuracy and commerciality are second to none." Legal 500 2007

"His fierce legal skills are balanced by a lawyering style that's completely free from egotism." Chambers and
Partners 2005

Activities and Affiliations
Trustee of Edirisa, a charitable trust that raises funds for education projects in Uganda

Trustee of the charitable foundation of Watford Boys' Grammar School

Life Vice President of the Buckinghamshire Community Foundation

Memberships
CEDR

Standing Conference of Mediation Advocates

Expert Witness Institute

Professional Negligence Lawyers Association

Prior and Present Employment
Partner, Dentons (2016 to date)

Head of Litigation and Dispute Resolution, Matthew Arnold & Baldwin (2010 – 2016)

Head of Litigation and Dispute Resolution, BP Collins (2005 – 2010)

Partner, BP Collins (1998 – 2005)

Areas of focus
Practices

Litigation and Dispute Resolution

Commercial Litigation

Franchising and Distribution

Industry sectors
Financial Institutions

Energy

Manufacturing
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https://www.dentons.com/en/find-your-dentons-team/practices/litigation-and-dispute-resolution
https://www.dentons.com/en/find-your-dentons-team/practices/litigation-and-dispute-resolution/commercial-litigation
https://www.dentons.com/en/find-your-dentons-team/practices/franchising-and-distribution
https://www.dentons.com/en/find-your-dentons-team/industry-sectors/financial-institutions
https://www.dentons.com/en/find-your-dentons-team/industry-sectors/energy
https://www.dentons.com/en/find-your-dentons-team/industry-sectors/manufacturing


Education
College of Law, 1994, Legal Practice Course, (Distinction)

Exeter University, 1989, LLB (Hons)

Admissions and qualifications
Solicitor, Senior Courts of England and Wales, 1995

Accredited mediator, CEDR, 2006

© 2020 Dentons. Dentons is a global legal practice providing client services worldwide through its member
firms and affiliates. Please see dentons.com for Legal Notices. 4

http://www.dentons.com/
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Potential claims post-Covid

Unlikely this time

Same as the last recession 

New-ish for this recession 

Valuers

Solicitors

force majeure clauses (solicitors)
third party funding advice (solicitors)
business interruption policy advice 
(brokers)
other tanked investment advice 
(numerous)

Nb – causation will be a key issue 
here.

3

Blind-bidding mediation 

https://www.lexology.com/library/detail.aspx?g=7715674
5-206e-44e5-9905-10d40a420008
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Jonathan Sachs
Partner
e jonathan.sachs@irwinmitchell.com

t 0207 421 3977 

Jonathan specialises in professional negligence, commercial litigation and fraud, 
with expertise in negligence claims against solicitors, surveyors and tax 
professionals. He qualified as a solicitor in 1990 and has over three decades of 
experience in litigation. He understands the commercial aims of clients and how to 
reach them through the courts, settlement or mediation. He's worked in litigation in 
various jurisdictions around the world, including the USA, Eastern Europe, Middle 
East and Hong Kong. He has also carried out settlements in Singapore, Paris and 
Geneva. His knowledge is extensive in different funding and insurance products to 
best protect clients against litigation risks and costs.
Recent Highlights:

• Acted in Frederick v Positive Solutions. I advised my clients in the High Court
and Court of Appeal stages. The case was granted permission to appeal to the
Supreme Court and was settled prior to the hearing.

• Acted in Newson-Smith v Al Zawawi in relation to proof and evidence required
for a commital application, which is the leading authority for this area of law.

• Acted in Santander v RA Legal in relation to conveyancing fraud and breach of
trust, and won at the Court of Appeal.

• Acted for an Israeli entrepreneur in a £20m claim against a City law firm arising
from their professional negligence.

• Acted for an international airline in respect of a Freezing and Disposure
Application in London and Hong Kong.

• Acting for an international businessman in a fraud claim for £175m.
• Acting in two group claims against solicitors arising from failed investment

schemes.
• Acting for a number of pensions companies and pensions advisors in respect

of a dispute against the Pensions Regulator.
Expertise in:
• Banking & Finance Litigation

• Banks & Financial Institutions

• Commercial & Contractual Disputes

• Commercial Litigation & Dispute Resolution

• Financial & Professional Services Sector

• Professional Negligence (Business)

• Real Estate Sector



Section 14(a)
Limitation Act (1980)

Has the music changed?

Jonathan Sachs

Limitation and Tax Schemes

• Contract – six years from the date of advice

• Tort – six years from entering into a defective scheme Shore v 
Sedgewick Financial Services Limited [2008] EWCA CIV863 but query 
Law Society v Sephton & Co (2006) UK HL2

• Section 14(a) – three years from the date the claimant knew there were 
sufficient facts available that the Claimant  was likely to suffer damage 
which was attributable to the act or omission of the proposed defendant

Low points on Section 14a

Halsall v Champion Consulting Limited [2017] EWHC 1079 CBQ

Two major points occurring:

1. The solicitors in Halsall, who were the Claimants, were advised that 
“nothing could go wrong with the scheme”.  Therefore when it became 
apparent that something was wrong with the scheme, then that was 
enough to act as a trigger point because of the earlier statement.

2. query if told of risk of challenge then maybe Section 14(a) date is after 
the challenge to HMRC has failed?

3. Even if you receive a number of assurances from your tax advisor that a 
scheme is satisfactory, that does not affect or stop the limitation date 
from continuing to run.  In other words, even if your tax advisor is 
advising that the scheme is absolutely fine and there is no risk, time is 
ticking along. A harsh decision but the claimants were wealthy solicitors. 
query Gold v Minkoff duty to notify insurers and clients.



APN Notices – do they constitute the trigger date?

• Without an Enquiry Notice possibly not

Law Society v Sephton & Co (2006) UHL2L

• A case in which the claimant incurs a lability which is “purely contingent” 
upon some future event.  Query the HMRC successfully overturning the 
scheme.

Conflict

• Lord Dyson LJ said at paragraph 42 in Shore :

“it is the possibility of actual financial harm that constitutes the loss.  That 
possibility is present even if there is also the possibility that the claimant will 
be financially better off as a result of being exposed”

• Lord Mance in Sefton – paragraph 77:

“Even where negligence brings about a specific transaction and thus a 
change in the client’s legal position, Lord Nichols observed in the Nykredit
(2) case [1997] 1WLR1627 in the passage incited in paragraph 73 above 
that the mere entry into the transaction under which “financial loss is possible 
but not certain” is not sufficient detriment.”

It certainly could be argued in tax cases that the claim for penalty and 
interest only occurs when the penalty and interest notices are received.



Godstone and Others v Halliwell Llandau and Others [2020] 
EWCA CIV42

• The tide is turning

• In 2003, HL instructed to set up a protection scheme organised by St James’ 
Place which involved a conditional contract to complete.  HL failed to register 
restrictions at the Land Registry to protect claimant’s mother’s property 
(claimant’s mother Dr Weddell) and her trust interest

• In 2013 Dr Weddell passed away.  Property had  been sold already leaving a 
net estate of only around £5,000

• Claim for negligence for the property being sold without claimant’s
knowledge and consent

Godstone and Others v Halliwell Land and Others [2020] 
EWCA CIV42

• HHJ Pelling at  first instance stated that even if Professor Godston knew 
about the sale, he would have allowed it to proceed.

• It was overturned  an appeal by Lord Justice Patten and others.

Godstone and Others v Halliwell Land and Others [2020] 
EWCA CIV42

• Limitation

• Claim form issued on 26 October 2016

• HHJ Pelling considered that it would not have been reasonable for 
the claimants to have made enquiries into Dr Weddell’s estate until 
after the memorial service on 5 April 2013.

• HHJ Pelling stated the starting date of Section 14(a) was the end of 
February 2014 because it would not have been sufficient for the 
Claimants merely to discover that the property had been sold. In 
order to know that damage had been caused by an act or omission of 
the respondents, the Claimants would have needed to know that the 
restriction had not been registered and they cannot reasonably be 
expected to have discovered this without the assistance of solicitors



Godstone and Others v Halliwell Land and Others [2020] 
EWCA CIV42

• Limitation was, in effect, delayed by 10 months because of the delay 
in Gateley Plc deciding they could not act because they were 
conflicted and referring the matter on.

• LJ Patten did not overturn the decision

Andrew Cole and Others v Scion  and Others
Mr Justice Nugee (2020) EWHC1022 

• Reverse summary judgment decision .Footballers  investing in tax –
leveraged film schemes promoted by “Scion Corporate Entities” 

• Claim issued 6 November 2015

• Letters providing updates 31 October and 1 November 2012 (“Letters”)

Andrew Cole and Others v Sky Unlimited and Others
Mr Justice Newgee (2020) EWHC1022

Three issues:

1. Could the claimants be fixed with constructive knowledge that they did 
not in fact receive the letters by 5 November 2002?

2. Were the letters sufficient to fix the claimants with constructive 
knowledge that they had suffered damage?

3. Were the letters sufficient to fix the claimants with the constructive 
knowledge of the identify of Carpenter Rees?



Andrew Cole and Others v Sky Unlimited and Others
Mr Justice Newgee (2020) EWHC1022

The answers were:

1. To be fixed with constructive knowledge of damages, the claimants will 
need to know that they were in a worse position as a result of the 
investment rather than the investment simply had not worked as 
expected, ie. they had to be in the position to calculate their damage

2. In response to any given trigger, the analysis can be characterised by 
two different reactions by the claimant, either “do I have a problem?” or 
“this is a problem, how bad is it?”.  If it is the former then time has not 
started.

3. Subsection 14(a)(10) is unlikely to be interpreted as fixing the claimant 
with knowledge that he could have derived from facts that would have 
been ascertainable by him had he acted reasonably

Andrew Cole and Others v Sky Unlimited and Others
Mr Justice Newgee (2020) EWHC1022

It does appear that the tide is turning from the decision of HHJ Mulder in 
Halsell v Champion Consulting



Notes: -
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Questions and discussion via
PNLA WhatsApp +44 7930251578 

To complete your feedback form please go to 
https://www.pnla.org.uk/event/mid2020vision/
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	6. Mrs Haywood asked that no decision be taken while she was away, but the Trust did not agree to that. On 20 April 2011, it issued written notice (in fact dated 21 April) of termination of her employment on the ground of redundancy. The Trust maintai...
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	8. Mrs Haywood made various Employment Tribunal claims in respect of her dismissal, which were not pursued. In these High Court proceedings, she claims that her 12 weeks’ notice did not begin until 27 April, when she received and read the letter, and ...
	9. The claim was tried by His Honour Judge Raeside QC, sitting as a High Court Judge, in January 2014. He handed down a “partial judgment” on 27 May 2015: Case No 3BM30070. He held that it was necessary to imply a term that Mrs Haywood had a right act...
	10. The Trust’s appeal to the Court of Appeal was dismissed by a majority: [2017] EWCA Civ 153. Proudman J held that “the contents of the letter had to be communicated to the employee” (para 57). Arden LJ held that the letter had to be “received” (par...
	11. Before turning to the major issue of principle, which divided the Court of Appeal and also divides this Court, it is convenient to mention a point which was raised for the first time in the Court of Appeal by Lewison LJ. This is that Mr Crabtree, ...
	12. The Trust argues that there is a common law rule, principally derived from some historic landlord and tenant cases, which supports its case that notice is given when the letter is delivered to its address. Mrs Haywood argues that the common law ru...
	13. The Trust relies on a line of cases dating back to the 18th century, almost all in the landlord and tenant context, holding that delivery of a notice to the tenant’s (or landlord’s) address is sufficient, even though it has not actually been read ...
	14. In Jones d Griffiths v Marsh (1791) 4 TR 464; 100 ER 1121, it was held that delivering a notice to quit to the tenant’s maidservant at his house (which was not the demised premises) was sufficient. Personal service was not necessary in every case,...
	15. The other landlord and tenant cases relied on by the Trust are less helpful, because they involved express statutory and/or contractual terms. Stidolph v American School in London Educational Trust Ltd [1969] 2 P & CR 802 concerned the requirement...
	Both observations are as consistent with Mrs Haywood’s case as they are with the Trust’s.
	16. In Stephenson & Son v Orca Properties Ltd [1989] 2 EGLR 129, the deadline for giving notice of a rent review to the tenant was 30 June. The notice was posted recorded delivery on 28 June, but it was not received and signed for until 1 July. The is...
	17. Wilderbrook Ltd v Olowu [2005] EWCA Civ 1361; [2006] 2 P & CR 4, also concerned a rent review notice sent by recorded delivery, received and signed for at the demised premises. The lease incorporated the statutory presumption as to service in sect...
	Once again, this does not help us to determine what term as to service is to be implied into an employment contract, to which section 196(4) does not apply.
	18. With the exception of the employment case of London Transport Executive v Clarke (dealt with below at para 29), the only case outside landlord and tenant law relied on by the Trust is The Brimnes, Tenax Steamship Co Ltd v The Brimnes (Owners) [197...
	19. Cairns LJ made this general observation, at pp 969-970:
	20. These statements can scarcely be seen as a ringing endorsement of the Trust’s case, as their starting point is receipt. Notices delivered during normal working hours to an office which can reasonably be expected to be staffed to receive and deal w...
	21. Mrs Haywood relies upon a line of EAT cases dating back to 1980, holding in a variety of contexts which do not all depend upon the construction of the employment protection legislation, that written notice does not take effect until the employee h...
	22. In Brown v Southall & Knight [1980] ICR 617, the issue was whether the employee had the 26 weeks’ continuous employment, ending with “the effective date of termination”, then required to bring an unfair dismissal claim. The letter summarily dismis...
	23. The same approach was adopted by the EAT (Morison J presiding) in McMaster v Manchester Airport plc [1998] IRLR 112, another case of a dismissal letter arriving while the employee was away from home. This too was a case about the “effective date o...
	24. When the Gisda Cyf case, referred to in para 2 above, which concerned a summary dismissal by letter, came before Bean J sitting alone in the EAT ((UKEAT 0173/08, unreported), he agreed with all that Morison J had said - it was laying down a clear ...
	25. Edwards v Surrey Police [1999] IRLR 456 also concerned the effective date of termination for the purpose of the time limit for bringing an unfair dismissal complaint. But the issue was whether the employee’s resignation took effect when the employ...
	26. In George v Luton Borough Council (EAT 0311/03, unreported) the EAT (Judge Serota QC presiding), agreed that the acceptance of the employer’s repudiatory breach had to be communicated, but held that there might be a distinction between cases of an...
	27. Brown v Southall & Knight was followed in an entirely different context in Hindle Gears Ltd v McGinty [1985] ICR 111, and this time to the employees’ disadvantage. During a strike, employers were exempt from unfair dismissal claims only if they di...
	28. Most recently, in Sandle v Adecco UK Ltd [2016] IRLR 941, the EAT (Judge Eady QC presiding) upheld the employment tribunal’s decision that an agency worker had not been dismissed because, although the firm to which the agency had assigned her had ...
	29. Two other employment cases were relied upon by the Trust. In London Transport Executive v Clarke [1981] ICR 355, the employee had taken unauthorised leave to go to Jamaica. After sending two letters to his home address asking for an explanation an...
	30. The other case is the decision of the Court of Appeal in the Gisda Cyf case: [2009] EWCA Civ 648; [2009] ICR 1408. The majority, Mummery LJ with whom Sir Paul Kennedy agreed, approved the decisions in Brown v Southall & Knight and McMaster v Manch...
	31. In the Supreme Court, the approach of the majority was upheld. The Court emphasised that it was interpreting a statutory provision in legislation designed to protect employee’s rights, so that “the general law of contract” should not even provide ...
	32. The last employment case to mention is Geys v Société Générale, London Branch (see para 3 above). The Bank purported to exercise its contractual right to terminate the employee’s employment by making a payment in lieu of notice. The severance paym...
	33. Both parties have placed great weight on what they see as the policy considerations favouring their solution. Mr Cavanagh QC, for the Trust, points out that, as there was no express term stating how notice was to be given and when it was to be tak...
	34. He also argues that the Trust’s approach - delivery to the home address - is consistent with or more favourable than many statutory provisions about notice. He cites, in ascending order of severity, the following examples:
	35. However, as Mr Glyn QC for Mrs Haywood points out, it does not follow that any of these differing statutory provisions reflects the common law as to the term to be implied into an employment contract. Their purpose was to lay down a rule which mig...
	36. He also cites the judgment of the Supreme Court in Gisda Cyf, at para 43:
	37. Furthermore, if an employer wants greater certainty, he can either make express provision in the contract, or tell the employer face to face, handing over a letter at the same time if the contract stipulates notice in writing. Large numbers of emp...
	38. The rule established in the EAT from 1980 onwards has survived the replacement, by the Employment Rights Act 1996, of the legislation which applied in Brown and there have been several other Parliamentary opportunities to correct it should it be t...
	39. In my view the approach consistently taken by the EAT is correct, for several reasons:
	(1) The above survey of non-employment cases does not suggest that the common law rule was as clear and universal as the Trust suggests. Receipt in some form or other was always required, and arguably by a person authorised to receive it. In all the c...
	(2) The EAT has been consistent in its approach to notices given to employers since 1980. The EAT is an expert tribunal which must be taken to be familiar with employment practices, as well as the general merits in employment cases.
	(3) This particular contract was, of course, concluded when those cases were thought to represent the general law.
	(4) There is no reason to believe that that approach has caused any real difficulties in practice. For example, if large numbers of employees are being dismissed at the same time, the employer can arrange matters so that all the notices expire on the ...
	(5) If an employer does consider that this implied term would cause problems, it is always open to the employer to make express provision in the contract, both as to the methods of giving notice and as to the time at which such notices are (rebuttably...
	(6) For all the reasons given in Geys, it is very important for both the employer and the employee to know whether or not the employee still has a job. A great many things may depend upon it. This means that the employee needs to know whether and when...

	40. I would therefore dismiss this appeal. It was only on 27 April 2011 that the letter came to the attention of Mrs Haywood and she had a reasonable opportunity of reading it.
	41. The foundation of the Trust’s argument is that there is a common law rule that written notice of termination of a contract is given when the notice document is delivered to the recipient’s address, and that there is no need for the recipient to ha...
	42. I am indebted to Lady Hale and Lord Briggs for having introduced and analysed the authorities, albeit that their analyses differ, as I am able to build on what they have already said (see paras 13 and 14 of Lady Hale’s judgment, and paras 84 et se...
	43. In considering the authorities, I have found it helpful to keep in mind that there are different sorts of service, increasingly personal in nature. Putting a notice document into a post box might be said to be at one end of the spectrum. This is t...
	44. It is also helpful to keep in mind when approaching the authorities that presumptions feature prominently in them and that presumptions come in various guises too, the most obvious distinction being between the rebuttable presumption and the irreb...
	45. The starting point for an examination of the old authorities is Jones d Griffiths v Marsh (1791) 4 TR 464. This is the case in which a notice to quit was served on the tenant’s maidservant at the tenant’s house, the contents being explained to her...
	46. In deciding that the tenant had been served with due notice to quit, Lord Kenyon and Buller J expressed their decisions in rather different ways. The reports of their judgments are so short that it is worth setting them out in full. Lord Kenyon sa...
	47. Buller J said at pp 465-466:
	48. Lord Briggs takes this case as a clear statement of already settled law to the effect that a notice left at the intended recipient’s dwelling house is valid from the point of delivery. He would reject the argument that this was a decision about se...
	49. Although not cited to us, the next relevant case chronologically seems to me to be Doe d Buross v Lucas (1804) 5 Esp 153. The action was one of ejectment, to recover possession of premises. The brevity of the report makes it difficult to be sure o...
	50. From this, it seems that Lord Ellenborough considered that mere delivery at the house was not enough, and that he saw Jones v Marsh as a case of notice received by the tenant himself, because there had been no evidence to rebut the presumption tha...
	51. Next in time is Walter v Haynes (1824) Ry & Mood 149 which is one of the few examples we were given from outside the field of residential property. An action of assumpsit was brought upon a bill of exchange. A notice of dishonour had been posted i...
	52. I come then to Doe d Neville v Dunbar (1826) M & M 9. This was another notice to quit case. Two copies of the notice to quit were served at the defendant’s house, one on the servant and the other on a lady at the house. The defendant complained th...
	53. An interesting feature of this passage is the assertion that the sufficiency of the notice in Jones d Griffiths v Marsh depended on the presumption that it came to the tenant’s hands. This is in line with Lord Ellenborough’s view of it in Buross v...
	54. Lord Abbott CJ, had no doubt, however, that the notice in Neville v Dunbar was sufficient. The brevity of the report makes it difficult to gain a full understanding of the reasoning. It could be read as endorsing mere delivery to the house as suff...
	55. Doe d Lord Bradford v Watkins, the third of the three cases referred to in the argument in Neville v Dunbar, seems to have concerned a notice to quit served on one of two tenants holding under a joint demise of premises. It seems that it was left ...
	56. Papillon v Brunton (1860) 5 H & N 518 is the next case requiring consideration. Lord Briggs takes the view that this makes it “even clearer” that the principle in play is not dependent upon personal delivery to an agent. It is the case in which a ...
	57. In attempting to arrive at a proper understanding of Papillon v Brunton, it must be noted that the trial judge had left it to the jury to say whether the letter arrived at the solicitor’s chambers on the day of posting or on the morning of the nex...
	58. Whilst this passage commences with a rather general observation, suggesting that mere posting of a notice is sufficient, that thought is not continued throughout the remainder of it. As the reasoning develops, it seems to turn, at least to some ex...
	59. Martin B simply concurred with Pollock CB, but Bramwell B and Wilde B provided short judgments agreeing there should be no rule. It is difficult to ascertain precisely what was of most importance to Bramwell B, although the jury’s finding that the...
	60. So we come to the decision of the House of Lords in the Irish case of Tanham v Nicholson (1872), which I see as important. There is nothing to suggest that the fact that it was an Irish case makes any difference to the law applicable in relation t...
	61. Lord Briggs interprets the case as one about agency, rather than about service by post at the recipient’s home, but considers it to contain relevant dicta supporting the existence of a common law rule that delivery of an “ordinary civil notice” to...
	62. A little background is required as to the history of the case and the arguments being advanced by the parties. The trial judge had left to the jury the question, “Whether, in fact, the notice to quit ever reached [the tenant], or became known to h...
	63. Although all arriving at the same result, that there had been sufficient service of the notice, their Lordships differed in their reasoning. For the Lord Chancellor, Lord Hathersley, the solution lay in agency. He introduced the problem as follows...
	64. At p 568, in a passage which is worth quoting in full, he set out his view that if the servant is constituted an agent for receiving service of the document in question, service on the agent is service on the principal:
	65. So, said the Lord Chancellor, when the law has said “in repeated cases” that the effective service of notice on a servant at the dwelling house situated upon the demised property is a service upon the tenant, it has proceeded upon the basis that “...
	66. Lord Westbury thought the law on the service of notices to quit to be in an unsatisfactory state. Lord Briggs has quoted (at para 91) what he said about the undue burden on a landlord deprived of the benefit of due service by things beyond his con...
	67. Although it is possible to interpret Lord Westbury’s apparently approving reference to Lord Kenyon in Jones d Griffiths v Marsh as endorsing a principle that mere delivery at the tenant’s house was sufficient, I do not think that that interpretati...
	68. When Lord Westbury spoke of the uncertainty and doubt that had come into the law (see the passage quoted at para 93 of Lord Briggs’ judgment), I do not think that he was complaining that there had been a principle (whether or not derived from Lord...
	69. Lord Westbury introduced his final paragraph with the view that “the matter is left, by certain expressions used in former decisions, in a state of some embarrassment”. Whilst he expressed the hope that the judgment in the case may “tend to reliev...
	70. No relief came from Lord Colonsay either. His speech revolves around agency. He began it by observing (p 576) that, “[i]t is held in law that notice given to the servant of the party residing in the house is a service of notice on the master”. He ...
	71. Two features of Tanham v Nicholson strike me as particularly significant. First, none of their Lordships resolved the case by the simple route of holding that delivery of the document at the tenant’s address was sufficient notice, even though that...
	72. I need only refer to one further Victorian case, and then only for completeness. This is the decision of the Court of Appeal in Hogg v Brooks (1885) 15 QBD 256. A lease of a shop contained a provision for the landlord to terminate the demise by de...
	73. I need not add to what Lady Hale has said about the other non-employment cases upon which the Trust relies (commencing at para 15 of her judgment). I share her view of them and of what is said in the employment cases about the common law position....
	74. My unease about the suggested general common-law rule is compounded by the concentration within a narrow field of the cases upon which the Trust relies. It may be that a great deal of research has been done into other areas with no relevant result...
	75. Absent a common law rule of the type for which the Trust contends, I see no reason for a term to that effect to be implied into an employment contract. Indeed, as Lady Hale explains, there is every reason why the term implied into an employment co...
	76. I would have allowed this appeal. The question is whether the term which must be implied into a contract of employment terminable on notice so as to identify, where necessary, the time of the giving of postal notice of termination, is that notice ...
	77. The precise identification of the time when notice is given is not invariably, or even usually, necessary in order to determine when the employment actually terminated. This will usually be the time (almost always the date) specified in the docume...
	78. The question is not whether any term as to the time of the giving of notice should be implied, but rather what that term is. It is common ground that the term is one which the law implies into a whole class of contract, rather than one which is co...
	79. Contracts of employment are only a sub-species of a much larger group of what may be described as relationship contracts terminable on notice. They include contracts between landlord and tenant, licensor and licensee, contracts of partnership, ser...
	80. Nor do the particular facts of this case call for an anxious re-examination or development of the previous law, even though the financial consequences for the parties are, because of an unusual fact (the approach of the pension threshold on the em...
	81. In my judgment there has been for over two centuries a term generally implied by law into relationship contracts terminable on notice, namely that written notice of termination is given when the document containing it is duly delivered, by hand or...
	82. I would add that there are in my view sound reasons of policy why the implied term should be as I have described, to some of which I will refer in due course. But these do not amount even collectively to a ground for my conclusion, save in the neg...
	83. I gratefully adopt Lady Hale’s summary of the facts. Although the date upon which the termination notice was duly delivered was postponed because of the absence of anyone at Mrs Haywood’s home to sign for recorded delivery, the helpful interventio...
	84. I am also content largely to follow my Lady’s summary of the authorities, although I will need to say a little more about the reasoning in some of them. The earliest is Jones d Griffiths v Marsh (1791) 100 ER 1121. The issue in that case was as to...
	85. I would not agree with the submission for Mrs Haywood that the case was one about service upon an agent of the tenant, although it was given to a servant. The judgments make no mention of agency, and service was said to be effected by leaving the ...
	86. The very short report of Doe d Buross v Lucas (1804) 5 esp 153 does seem to suggest a different analysis from that laid down by Kenyon CJ in Griffiths v Marsh, for the reasons set out by Lady Black in her judgment. But it is important to bear in m...
	87. With respect to Lady Black I do not consider that Walter v Haynes (1824) Ry & M 149 is of any real assistance. That was a case in which the plaintiff sought to prove service of a notice of dishonour of a bill of exchange by evidence only that she ...
	88. Doe d Neville v Dunbar (1826) Moot M 9; 173 ER 1062 is the earliest case cited to us about the timing of service, again of a notice to quit. The relevant lease required two quarters’ notice to quit. Notice to quit on the September quarter day need...
	89. Lady Black notes in her judgment that both counsel and the judge referred to a presumption of due delivery where the recipient’s agent is given the notice, and is not called to prove that she did not inform her master in good time. But it is hard ...
	90. Papillon v Brunton (1860) 5 H & N 518; 157 ER 1285 makes it even clearer that the principle is not dependent upon personal delivery to an agent. It is also the earliest case about postal service. Again, service of the notice to quit had to be give...
	91. The question reached the House of Lords in Tanham v Nicholson (1872) LR 5 HL 561 on an Irish appeal. It was about personal service of a landlord’s notice to quit upon an agent of the tenant at the tenant’s home, which formed part of the demised pr...
	92. Later, commenting on the Jones v Marsh case, he continued:
	93. Lord Westbury concluded:
	94. A recurrent theme in the speeches of both the Lord Chancellor and Lord Westbury is that, to the extent that the dicta originating with Buller J in Jones v Marsh and Lord Ellenborough in Buross v Lucas might suggest that delivery to the recipient’s...
	95. Lady Black refers to Hogg v Brooks (1885) 15 QBD 256. The case may have turned upon an unusually drafted break clause in a lease. In any event none of the authorities cited to us are referred to in the brief judgment of Brett MR. His conclusion ap...
	96. I agree with Lady Hale that Stidolph v American School in London Educational Trust Ltd [1969] 2 P & CR 802 is not of decisive force, because it was not suggested that the intended recipient was not at home when the relevant statutory notice arrive...
	97. The Brimnes, Tenax Steamship Co Ltd v The Brimnes (Owners) [1975] 1 QB 929, CA was a case about the summary termination, by telex, of a charterparty by the owner upon breach by the charterer. It was not about termination on notice. The dicta cited...
	98. In my judgment the Trust was right to place emphasis in its submissions upon the wide range of statutory provisions which appear to be formulated upon an assumption that service of what may loosely be described as ordinary civil notices is complet...
	99. Like Lewison LJ, and in respectful disagreement with Arden LJ, I do not read Freetown Ltd v Assethold Ltd [2012] EWCA Civ 1657; [2013] 1 WLR 701 as an authority to the contrary. At para 37, Rix LJ speaks of the common law as requiring proof of rec...
	100. The essential difference between my analysis of the common law cases and that of Lady Hale and Lady Black is that they treat them all as at least consistent with the theory that delivery to an agent is as good as delivery to the principal, in the...
	101. In days when homes were (at least among the moneyed classes who could afford to litigate) usually staffed even where their resident owners were away, there may not have appeared to be much practical difference between the transfer of risk when th...
	102. Turning to cases about employment there is, as Lady Hale observes, very little about the common law as to termination on notice. There is however a significant amount of authority about the requirements for summary termination. In my judgment, th...
	103. It is therefore no surprise to find dicta in some (although not all) of the authorities on summary termination (usually called dismissal) to the effect that actual communication to the employee is necessary. By contrast termination on notice alwa...
	104. The rules which the common law has developed over centuries about the giving of ordinary civil notices represent a compromise between the reasonable need for the givers of the notice to be able to exercise the right triggered by the notice, at a ...
	105. Brown v Southall & Knight [1980] ICR 617 was a case about summary dismissal. The question was whether the date of delivery of the letter summarily dismissing the employee was the effective date of termination for statutory purposes connected with...
	106. The next in time is London Transport Executive v Clarke [1981] ICR 355, which was about the requirements for the effective communication by the employer of its election to treat a repudiatory breach by the employee as having terminated the contra...
	107. The EAT applied a slightly more nuanced approach to the requirements for communication of summary termination in Hindle Gears v McGinty [1985] ICR 111, which was a case about the attempted summary dismissal of an entire group of striking workers,...
	108. McMaster v Manchester Airport plc [1998] IRLR 112 was also a case about summary dismissal. That much was common ground. It is true that the requirement for communication to the employee, for the purpose of determining the effective date of commun...
	109. Edwards v Surrey Police [1999] IRLR 456 was not (save in a statutory sense about constructive unfair dismissal) about a dismissal at all. Rather, it was about summary resignation. The issue was whether the employee’s employment had an effective d...
	110. The next case, George v Luton Borough Council (2003) EAT/0311/03 is also about summary termination by resignation. The employee gave notice by letter dated 30 July 2002 that she was resigning with effect from 31 July, complaining of constructive ...
	111. Potter v RJ Temple plc (2003) UKEAT/0478/03 was yet another case about an employee’s acceptance of repudiation by the employer as putting an immediate end to the contract. The acceptance was faxed to the employer, and arrived at 8.21 pm on 13 Sep...
	112. The developing jurisprudence in the EAT about the effective date of termination by an employer was approved in the Court of Appeal by majority and by this court unanimously in Gisda Cyf v Barratt [2009] ICR 1408 and [2010] 4 All ER 851. It was ag...
	113. The phrase “effective date of termination” defined in section 97(1) of the Employment Rights Act 1996 contains separate formulae, in separate sub-sections, for termination on notice, and termination without notice. For termination on notice it is...
	114. The only considered judicial view in Gisda Cyf about what was the relevant law of contract for the purpose of determining when summary dismissal by letter to the employee’s home took effect is to be found in the dissenting judgment of Lloyd LJ in...
	115. I agree with Lady Hale’s reasons for not finding this court’s decision in Geys v Société Générale, London Branch [2012] UKSC 63; [2013] 1 AC 523 of significant assistance. It was about the ordinary common law of contract, but it was specifically ...
	116. Likewise I have not found significant assistance from the latest dismissal case in the EAT, namely Sandle v Adecco UK Ltd [2016] IRLR 941. The question was whether the employee had been summarily dismissed by inaction on the part of the employer....
	117. Standing back and reviewing the employment cases as a whole, the following points stand out. First, none of them was about termination on notice, by the employer or the employee. They were all about summary termination. Secondly, and unsurprising...
	118. I have already expressed my view that policy plays a subordinate role where there is already an established common law principle which supplies the standard implied term. I have described the common law principle that an ordinary notice takes eff...
	119. Some of its advantages benefit both parties equally. The foremost is certainty. Both the employer and the employee need to know when the employment will actually terminate, even where (as often happens) the notice expresses an expiry date by refe...
	120. Counsel for Mrs Haywood submitted that it was a policy advantage to treat both the statutory test for effective date of termination and the common law rule about the taking effect of a notice of termination in the same way. I disagree. First, it ...
	121. Where, as here, the development of a standard implied term at common law may be perceived to be based upon a compromise about the fair allocation of risk, as I have described, it is inherently unlikely that all policy considerations will point in...
	122. It will already be apparent that I find myself in broad agreement with the reasoning of Lewison LJ in his dissenting judgment. As for the majority, Proudman J held that nothing less than actual communication to the employee would suffice: see par...
	123. Lady Hale’s formulation is slightly different again. She prefers the formula that notice is given at the earlier of the times when it is read, or when the employee has had sufficient time to do so. It is to be noted that, if departure is to be ma...
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