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CORONAVIRUS COVID-19
Hancomb Intercontinental have established an international task force to support its clients in the construction, 
engineering and shipbuilding industries following the Coronavirus COV-19 outbreak being declared a pandemic by 
the World Health Organisation. Experts are drawn from a number of disciplines including legal, medical, engineering, 
planning, contract, commercial, accounting and will be able to provide expert advice and expert witness services 
to clients to protect their position and succeed in prosecuting  or defending claims for time and money arising out 
of the crisis. Indeed our quantum and delay experts will be able to play a key role in helping you record and gather 
information needed in order to succeed in securing entitlements.

Our teams are able to work remotely using the latest technology and software  and our plans provide for business 
continuity no matter how worse the national and global situation becomes. 

Whilst every client and contract will have different facts; we have set out some common issues and information by 
jurisdiction but would confirm that this does not constitute legal advice and  that you contact our team or a legal firm 
for legal advice based on the actual facts of your specific and unique case. Our dedicated email address for the COV-
19 is being monitored 24 hours a day and we have teams across the world’s time zones.

COV-19@hanscombintercontinental.com 

In all cases the it would be prudent to proceed on the basis that the claimant will bear the burden of proof and the 
keeping of records is crucial to proving your entitlements. Similarly, the claimant will also need to demonstrate that 
they have complied with any notice provisions required by contractual provisions or statutory requirements which 
in some cases are conditions precedent to the availing of the relief sought. Also, in some jurisdictions a party will 
be obliged to mitigate their losses and we can provide advice on what may reasonably required and how you can 
demonstrate this.

CISG
If the United Nations Convention on Contracts for the International Sale of Goods (CISG applies, there are clear rules 
for cases of force majeure: According to Art. 79 CISG, a vendor is not liable for an impediment beyond its control. 
The vendor must prove that the conditions set out in Art. 79 CISG are fulfilled. In this respect, it is recognised that 
epidemics or the closure of transport routes can represent cases that fall under Art. 79 CISG.

Article 79

(1) A party is not liable for a failure to perform any of his obligations if he proves that the failure was due to an 
impediment beyond his control and that he could not reasonably be expected to have taken the impediment into 
account at the time of the conclusion of the contract or to have avoided or overcome it or its consequences.

(2) If the party’s failure is due to the failure by a third person whom he has engaged to perform the whole or a part of 
the contract, that party is exempt from liability only if:

(a) he is exempt under the preceding paragraph; and

(b) the person whom he has so engaged would be so exempt if the provisions of that paragraph were applied to him.

(3) The exemption provided by this article has effect for the period during which the impediment exists.

(4) The party who fails to perform must give notice to the other party of the impediment and its effect on his ability to 
perform. If the notice is not received by the other party within a reasonable time after the party who fails to perform 
knew or ought to have known of the impediment, he is liable for damages resulting from such non-receipt.

(5) Nothing in this article prevents either party from exercising any right other than to claim damages under this 
Convention.

ICC FORCE MAJEURE AND HARDSHIP CLAUSE 2003
The ICC 2003 Force Majeure Clause applies if a party fails to perform its contractual obligations and proves:

a) its failure to perform was caused by an impediment beyond its reasonable control 

b) it could not reasonably have been expected to have taken the occurrence of the impediment into account at the 
time of the conclusion of the contract 

c) it could not reasonably have avoided or overcome the effects of the impediment

A party is presumed to have established conditions (a) and (b) above in the event that the impediment is one of a 
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number of listed events, including “epidemic.” COVID-19 is an epidemic, so it is likely that conditions (a) and (b) would 
be established. It would then depend on the facts of the case whether the affected party can prove that COVID-19 
caused its failure to perform and it could not have avoided its effects.

If a party successfully invokes the force majeure clause, it is relieved from its duty to perform its obligations. Where 
the impediment is temporary, then this applies only so far as it impedes performance. Where the duration of the 
impediment substantially deprives either parties or both parties of what they were entitled to expect under the 
contract, then either party may terminate the contract.

CHINA
China has a codified system , force majeure is defined in and regulated through the statutory provisions of Article 180 
of the PRC General Provisions of Civil Law, Articles 107 and 153 of the PRC General Principles of Civil Law and Articles 
94, 96 and 117-118 of the PRC Contract Law.

Force majeure is defined as any objective circumstance that is unforeseeable, unavoidable and insurmountable and, by 
the operation of the statutory provisions, a party is in principle exempted from liability in whole or in part if it is unable 
to perform a contract due to force majeure.

Article 94(1) provides that a party may terminate a contract if the purpose of the contract is rendered impossible to 
achieve due to force majeure.

Article 96 further provides that a party who wants to terminate the contract in accordance with Article 94 shall notify the 
other party. The contract is terminated when the notice reaches the other party. If the other party does not agree to the 
termination, it may seek confirmation of the validity of the contract from the court or arbitral tribunal.

Article 117 provides that if a party delays its performance of the contract and the force majeure event happens after the 
delayed performance, that party cannot be exempted from liability.

Article 118 further provides that a party who is unable to perform a contract due to force majeure shall notify the other 
party promptly to reduce potential losses caused to the other party; and shall provide a proof/certificate of force 
majeure within reasonable time.

The China Council for the Promotion of International Trade (“CCPIT”) announced that it will offer force majeure 
certificates to Chinese companies struggling to cope with the impact of the coronavirus outbreak.  Although a 
certificate will provide strong evidence of the existence of a force majeure event  a party will still need to show that 
there has been an objective circumstance that was unforeseeable, unavoidable and insurmountable such that it 
rendered performance impossible. It is believed that currently more than 1,600 force majeure slips (covering a total 
contract value of $15.7bn) have been issued to COVID-19 hit companies to shield them from damage liabilities. These 
certificates, which are recognised in more than 200 countries, exonerate companies from not performing contractual 
duties by certifying they are suffering from circumstances beyond their control.

Article 26 of the Supreme People’s Court’s Interpretation No.(II) of the PRC Contract Law provides that where a relevant 
party petitions the People’s Court, the People’s Court shall decide whether to modify or terminate a contract under the 
principle of fairness and in light of all the circumstances of the case where (a) there is an unforeseeable major change of 
circumstance after the formation of the contract that is not a business risk and is not caused by a force majeure event 
and (b) if the continued performance of the contract is obviously unfair to the other party or cannot realise the purpose 
of the contract.

FRANCE
Force Majeure is originally a French phrase and you would of course expect provisions in the rench Civil Code. The 
principle of force majeure has been present in the French Civil Code since its first edition in 1804, but has only been 
given a definition in the recent 2016 revision, taking into account the standard interpretation of the principle developed 
by the French courts over two centuries. Thus, Article 1218 states as follows:

“In contractual matters, there is force majeure where an event beyond the control of the debtor, which could not 
reasonably have been foreseen at the time of the conclusion of the contract and whose effects could not be avoided 
by appropriate measures, prevents performance of his obligation by the debtor.”

While the COVID-19 situation may be argued to be beyond the control of the obligor and could in certain cases be 
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demonstrated to have prevented the obligor’s performance of its contractual obligations, it would turn on the specific 
facts of each case whether the relevant force majeure event could have reasonably been foreseen at the time of 
conclusion of the contract.

 If the effects of the force majeure event could be avoided by appropriate measures then relief may not be available. 
For example, if there are other suppliers that the contractor could procure the same materials or labour from, any 
delay in a labour or material procurement from the supplier affected by the COVID-19 situation is arguably avoidable. 
Accordingly, where the effect of the alleged claim event is purely an economic detriment, it is unlikely that such an 
event constitutes force majeure.

Article 1218 further differentiates between the effects of force majeure events which temporarily or permanently 
prevent performance of a party’s contractual obligation.

a. Where performance of the relevant obligation is only temporarily prevented, such performance is suspended unless 
the resultant delay justifies termination of the contract; and

b. Where performance of the relevant obligation is permanently prevented, the contract is terminated by operation 
of law and parties are discharged from their obligations under the conditions provided by Articles 1351 and 1351.1, 
including for example, that the obligor had agreed to bear the risk of a force majeure event or if he had previously 
been given notice to perform.

The possibility of a termination of the contract may not be attractive to contractors if they are merely seeking additional 
time and/ or costs from the employer but would like to continue with and not terminate the contract. Other options for 
relief should then be considered.

The position set out in Article 1218 does not prevent the parties to a French law contract from modifying it by agreement, 
and there are cases in which parties expressly agree to a less strict criteria – thus, they may stipulate that there can be 
force majeure even where the performance of obligations is delayed or hindered, and not totally prevented.

However, parties to a French law contract may not exclude a remedy altogether in the event of force majeure, as this 
would effectively leave them without recourse in a case of impossibility.

The provisions for arguing impossibility under the French Civil Code are similar to the common Law concept of 
frustration. Article 1351 states as follows:

“Impossibility of performing the act of performance discharges the debtor to the extent of that impossibility where 
it results from an event of force majeure and is definitive unless he had agreed to bear the risk of the event or had 
previously been given notice to perform.”

However, Article 1351 can only be invoked if the Civil code requirements with respect to a force majeure event are 
established.

A new provision at Article 1195, similarly introduced with the 2016 revision to the French Civil Code, is also worth 
considering in the context of COVID-19 as it applies where, in the event of a change of circumstances that was not 
foreseeable at the time of conclusion of the contract, performance of the relevant contractual obligations are not 
actually prevented but would be “excessively onerous.”

Proof that a contractual obligation has become “excessively onerous” might, for example, be based on the 
disproportionately high costs of procuring the requisite materials from an alternative source, or on the difficulties of 
obtaining approval for an alternative supplier which is not already pre-approved, if this can only be granted after a 
complicated and time-consuming process.

In the event that the requirements of Article 1195 are satisfied:

a. The contractor may ask the employer to renegotiate the contract (or in the case of a subcontract, the subcontractor 
may request renegotiation of the contract), unless it has accepted to bear the risks associated with a change of 
circumstances; and

b. If the employer accepts to enter into discussions with the contractor with a view to renegotiate the contract but 
parties fail to reach an agreement, the parties may:

Agree to terminate the contract at a mutually acceptable time and set of conditions; or

Jointly apply to court for an adaptation of the contract. In the absence of an agreement within a reasonable time, the 
court may, at the request of one single party, revise the contract or put an end to it subject to such conditions as it shall 
determine.
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Importantly, Article 1195 is not a public policy provision, therefore parties can decide either to:

• set aside its provisions, in which case the contractor facing a change of circumstances would not able to request a 
renegotiation on this basis; or

• amend its provisions, and notably define the criteria upon which a change of circumstance will qualify as a change 
of circumstances or the level of hardship which will be considered as rendering the performance of the contract 
excessively onerous, and also prohibit a single party to seek an order from a court on that basis.

A wide range of options is thus available to parties for addressing the difficulties which have arisen in the contract.

GERMANY
German contracts may contain clauses dealing with force majeure or the German laws applicable will be found in the 
German Civil Code (BGB). 

Section 275 BGB (“Exclusion of the Duty of Performance”) or according to Section 313 BGB (“Interference with the 
Basis of the Transaction”). According to Section 275 BGB, the supplier is released from its duty to perform if the 
performance is impossible for it or any other person. The party liable may also refuse performance if the performance 
would require unreasonable efforts. Section 313 BGB provides that the supplier can demand an adjustment of the 
contract or – as a last resort – withdraw from the contract if circumstances, which became the basis of the contract, 
have changed to such a serious, unforeseeable extent that it cannot be reasonably expected to uphold the contract

HONG KONG
The Hong Kong government has announced a 14-day mandatory quarantine period for all persons entering Hong 
Kong from the China Mainland starting from 8 February 2020. Persons under quarantine are directed to stay at home, 
hotels, other dwelling places or temporary accommodation provided by the government. Any person concerned who 
leaves such places without permission may commit a criminal offence.

Possible ways to claim relief are by force majeure clauses in contracts, specific relief clauses in contracts and possibly 
by the doctrine of frustration.

Common standard form contracts used in Hong Kong include:

• the MTRCL Entrustment Contract (MTRC);

• the Hong Kong Government General Conditions of Contract for Civil Engineering Works 1999 edition (GCC 1999);

• the Airport Authority Hong Kong General Conditions of Contract for Building Civil Works August 2011 edition 
(HKAA 2011);

• the Standard Form Building Contract published by the Hong Kong Institute of Architects 2005 edition (HKIA 2005); 
and

• the NEC3 ECC (NEC3).

With the exception of MTRC, none of these standard form contracts refer expressly to epidemics or spread of diseases. 
MTRC clause 55.1 requires the contractor to comply with orders and regulations issued by the government if there is an 
outbreak of illness of an epidemic nature, but does not provide for extensions of time or payment of additional costs.

Force majeure is regarded as a contractual creation and has no agreed definition. Whether a party can rely on a force 
majeure clause in light of the coronavirus outbreak will depend on the specific wording of the relevant force majeure 
clause.  The drafting of force majeure clauses varies significantly from contract to contract.

Typically, force majeure clauses:

• provide for a party to be excused from performance of its contractual obligations where there are circumstances 
beyond the reasonable control of a party;

• specify a non-exhaustive list of force majeure events. The coronavirus outbreak and any related epidemic control 
measures may be captured by wording such as ‘disease’, ‘epidemics’, ‘Acts of God’, ‘Acts of Government’ or a 
general catch-all like ‘other circumstances beyond the parties’ control’;   

• may exclude events that could have been reasonably foreseen or avoided at the time of entering into the contract;
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• may require a defaulting party to show it has used all reasonable efforts to mitigate the effects of the force majeure;  

• may require a party to give notice to the other party in a prescribed form and within a particular time limit when a 
force majeure event has occurred;

• usually provide for when a party is released from their contractual obligations as a result of the force majeure event 
and whether a non-defaulting party has any termination rights.

A party must show that the coronavirus outbreak or any related epidemic control measures fall within the scope of 
the relevant force majeure clause. Generally, a party must also show Causation – the party was prevented, hindered or 
delayed from performing the contract due to the force majeure event:

• its inability to perform the contract was beyond their control;

• there were no reasonable steps the party could have taken to avoid the effects of the force majeure event; and

• the party complied with any notice or other requirements imposed by the clause.

The courts typically interpret force majeure clauses strictly with the result that it can be difficult to claim their benefit. 
For example, where a party’s inability to perform is caused by multiple factors, only some of which are force majeure 
events, the party may not be able to rely on force majeure to excuse non-performance. Where a force majeure event 
makes performance by a party more difficult or expensive, but does not prevent performance, this may not be enough 
to allow the party to rely on force majeure. If the force majeure clause requires the event to merely “hinder” (as 
opposed to “prevent”) performance, a party may be able to claim relief in circumstances where it is unable to perform 
without either dislocating its business or breaking other contracts in order to fulfil one.

Frustration is a principle of common law and rights arising out of frustration do not need to be provided for in contract. 
Frustration arises where an event occurs, after contract formation, which is beyond the parties’ control rendering it 
impossible to perform the contract or where the relevant obligation is transformed into a radically different obligation 
from what was contemplated at the time the contract was entered. A frustrating event generally must be unforeseen, 
unexpected or uncontemplated at the time the parties entered the contract. A two-stage test would be applied to 
assess whether the coronavirus outbreak constitutes a frustrating event:

Stage 1 – Was the particular event/situation provided for in the contract? If yes, frustration is not possible. If not, 
proceed to the next stage.  

Stage 2 – Was it an event of such nature that continued performance of the contract was rendered impossible or such 
that performance was rendered so radically different from what was originally contemplated that it would be unjust to 
hold that the parties remain bound by the contract? If yes, the contract may be frustrated.

While the coronavirus outbreak and related epidemic control measures may be unforeseen at the time of entering 
into the contract, the key obstacle will be showing that there is ‘radical difference’ in the parties’ obligations. Bearing 
in mind that the Hong Kong courts would apply the principle of frustration within very narrow limits, it is not sufficient 
that a contract becomes unexpectedly difficult or more expensive to perform on one or both sides. The courts will not 
relieve a party from a turn of events that makes performance more onerous, or leads to a delay that is merely transient. 

Frustration will cause a contract to be brought to an end automatically, without either party’s act or election. Parties 
are released from their unperformed future obligations. This may not be desirable for parties who want to maintain 
their commercial relationships. In such a situation, parties can consider whether or not they can avail themselves of the 
doctrine of temporary impossibility – a concept similar to frustration and also narrowly applied – which affords parties 
the right to suspend performance for the period during which it is impossible to perform a contract.
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An analysis of the common forms of contract used in Hong Kong  is set out in the table below.

Event GCC 1999 MTRC HKAA 2011 HKIA 2005 NEC3

Suspension (if 
ordered by employer 
/ engineer / architect 
due to outbreak)

Time and money

(clauses 50(1)(b)(viii), 
54(2)

Time only

(clauses 68.1(h), 72.1 
and 72.2)

Time and money

(clauses 44.3(a)(xii), 
49.1 and 55.1(xii))

Time and money

(clauses 23.3(c), 25.1(3)
(j) and 27.1(2)(e))

Time and money

(clause 60.1(4))

Force majeure (if 
coronavirus outbreak 
is a "force majeure" 
event)

No force majeure 
clause therefore no 
time and no money

force majeure clause 
therefore no time and 
no money

No force majeure 
clause therefore no 
time and no money

Time only

(clause 25.1.3(a))

Time and money:

not force majeure but 
an event neither

Change in law (if 
contractor needs to 
comply with any new 
law or regulation in 
relation to coronavirus)

No time and no money No time and no money No time and no money party could prevent 
(clause 60.1(19)); clause 
often amended so only 
time not money

Instruction by the 
employer / engineer 
/ architect to take 
“special work 
arrangements”

Potentially time and 
money

if amounts to 
suspension (see 
above), access 
restriction (clause 50(1)
(b)(vi)), or variation (see 
below)

Potentially time and 
money

if amounts to 
suspension (see 
above), access 
restriction (clause 65), 
or variation (see below)

Potentially time and 
money

if amounts to 
suspension (see 
above), access 
restriction (clause 42), 
or variation (see below)

No time and no money Potentially time and 
money

if provided for in NEC 
Option X2 / additional 
condition

Delay in delivery of 
materials (from China 
due to the coronavirus)

No time and no 
money.

Contractor is generally 
responsible for 
materials and delivery 
(clause 10) - if material 
is to be provided by 
employer then money 
only (clause 63(e))

No time and no 
money.

Contractor is generally 
responsible for 
materials and delivery 
(clauses 1.1.60 and 
10.1(c))

No time and money 
with no such express 
provision.

Potentially time and 
money

if amounts to 
suspension (see 
above), access 
restriction (clause 
25.1.3(s)) or variation 
(see below)

Potentially time and 
money

if amounts to a 
suspension (see 
above), access 
restriction (clause 
60.1(2)), variation (see 
below), or breach 
(clause 60.1(18))

Variation (if coronavirus 
led to variation as 
defined in contract)

Time and money

(clauses 50(1)(b)(iv) and 
63(b))

Time and money

(clauses 68.1(b) and 80)

Time and money

(clauses 44.3(a)(xiii) and 
55.1(xv))

No time and no money

Contractor is 
generally responsible 
for materials and 
delivery (clause 
8.1.1) - if material is to 
be provided by the 
Employer then time 
and money (clauses 
25.1(3)(r) and 27.1(2)(j))

Potentially time and 
money

See under force 
majeure above, also 
entitlement where 
supplies by employer 
or third parties (clauses 
60.1(3), (4), (16) and 
(18)); but clauses often 
amended so only time 
for neutral events and 
delays by third parties

Delay as a result of 
engineer / architect 
/ employer's flexible 
working arrangements

Potentially money only 
(clause 63(a))

Potentially time and 
money (clauses 7.4, 
9.7, 16.4 and 68)

Potentially time and 
money (clauses 7.5, 
44.3(a)(i) and 55.1(i))

Time and money

(clauses 25.1(3)(h) and 
27.1(2)(c))

Time and money

(clause 60.1(1))

Any other special 
circumstance

Time only (clause 50(1)
(b)(xi))

No similar blanket 
provisions - not within 
meaning of “excepted 
risk”

No similar blanket 
provisions - not within 
meaning of “excepted 
risk”

Potentially time and 
money (clauses 25.1(3)
(l) and 27.1(2)(g))

Potentially time 
and money (clauses 
60.1(3), (5), (18) and 
(19)); clauses often 
amended so only time 
for neutral events and 
delays by third parties

INDIA
Although India is a common law country, a number of matters have been codified. The law recognises Force Majeure 
clauses in parties agreed contracts and the doctrine of frustration under Section 56 of the Indian Contract Act, 1872.

In the case of Southern Gas Ltd. V Visveswaraya Iron & Steel Ltd., the Supreme court held that in the situation where a 
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force majeure clause exists in the agreement relieving parties of their obligations, the tribunal has to first determine the 
applicability or otherwise of the force majeure clause and proceed to determine other questions only in cases where 
they find the force majeure clause to be inapplicable.

As per Section 56 of the Indian Contract Act, 1872, a party is released from the discharge of their duties in event of an 
intervening act which renders the performance of the contract impossible or unlawful.

The law recognizes the applicability of the Doctrine of Frustration on the following grounds:

• Destruction of Subject matter- Where the contract cannot be fulfilled owing to the failure of the essential element to 
continue in the state which it was expected to be at the time of formation of the contract. Destruction of the music 
hall (Taylor v. Caldwell), loss of crops (Howell v. Coupland) have been identified as some of such situations.

• Change of circumstances- Where the circumstances change post entering into the contract making the 
performance of the same impossible. Explosion of ship boiler preventing further journey to transport the goods 
(Joseph Steamline Ltd. v. Imperial Smelting Corp. is one example.

• Non-occurrence of contemplated event- Where the value of the performance is destroyed due to non-occurrence 
of the contemplated event which lays the foundation of the contract thus making its performance impossible. Ex. In 
case of Krell v. Henry where room was to be hired only for the purpose of viewing coronation ceremony which got 
cancelled.

• Death or incapacity of a party- Where the contract can no longer be performed due to the death or incapacity like 
illness (Robinson v. Davison) the lead pianist could not perform being ill) of one of the contracting parties.

• Government or Legislative intervention- Where new Government/ Legislative policies prevent the performance of 
the contract, e.g. ban on sale/purchase of specific products fundamental to the contract (Boothalinga Agencies v. 
V.T.C. Poriaswami).

• Intervention of war- Where outbreak of war makes it impossible to fulfil the contractual obligations (A. F. Ferguson & 
Co. v. Lalit Mohan Ghosh)

In response to industry concerns, India’s finance ministry in February said that businesses with supply chains disrupted 
by coronavirus in China could declare force majeure, using the “act of God” clause that frees them from contractual 
obligations due to unforeseeable events in respect of contracts with governmental departments and parastatal 
organisations.

On the 11 March 2020, the Ministry advised all States and union territories to invoke the provisions of Section 2 of 
Epidemic Diseases Act, 1897 (EDA). The EDA, aimed at containing the spread of dangerous epidemic diseases, 
empowers State governments to take such measures (including imposing temporary regulations) as they deem fit to 
prevent the outbreak of a dangerous epidemic disease. Once the State governments invoke the provisions of EDA, 
the advisories being issued by GOI, States and union territories on COVID-19 would become enforceable against the 
violators, who could be punished under Section 188 of the Indian Penal Code 1860 (IPC) (dealing with disobedience to 
an order of a public servant).  

SLOVAKIA
In Slovakia, force majeure exclusion of liability applies in accordance with the Commercial Code. Unless otherwise 
agreed, the contracting parties are not liable for failure to fulfil contractual obligations if the failure has been caused by 
circumstances excluding liability (i.e. force majeure circumstances). The Commercial Code only generally defines those 
circumstances as obstacles: 

• which occurred independently of the intention of the obliged party and that prevent the obliged party from fulfilling 
its obligation, and (cumulatively)

• in relation to which it may not be reasonably assumed that the obliged party could have averted or overcome them 
(or their consequences), or could have foreseen at the time when the obligation was agreed. 

The contracting parties should look to the terms of their commercial contracts to determine whether they contain 
any force majeure clauses and – if so – whether or not those clauses exclude the application of the statutory force 
majeure rule. 

Where existing contractual clauses include the statutory force majeure rule, they often develop the general definition 
of force majeure circumstances contained in the Commercial Code by defining specific force majeure events. Such 
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clauses typically refer to war, threat of war, riot, sabotage, fire, terrorist attack (or its threat), flood, earthquake, natural 
or other disaster, governmental or EU regulation or restriction, and change of laws.

When determining whether the situation caused by the Coronavirus could be considered a force majeure event, 
the existing force majeure clauses must first be analysed since they may answer whether any particular act or event 
qualifies. Otherwise, the assessment will have to be made on the basis of the general statutory provision alone.

SOUTH AFRICA
As in the case of most common law countries South Africa recognises force majeure as a concept but requires a 
clause in the contract that grants relief. It recognises frustration which operates as a rule of law rather than by way 
of party agreement.

In South Africa the three main suites of contracts used in the construction industry are the NEC, FIDIC and the 
JBCC. All of the suites in their unamended forms provide relief of some type that could benefit those impacted 
by Coronavirus.

NEC
NEC3 and NEC4 contain similar provisions to a clause that is akin to a common force majeure clause but links this to 
the compensation event regime. Clause 60.1(19) says that an event which:

• stops the contractor completing the works, or completing them by the Accepted Programme date;

• neither party could prevent;

• an experienced contractor would have judged at the contract date to have had such a small chance of occurring 
that it would have been unreasonable for them to have allowed for it; and

• is not one of the other compensation events,

• is a compensation event.

Early warning is likely to be required, followed by a risk reduction meeting, and the Project Manager then instructs the 
contractor as to how to deal with the event. The contract procedures and time limits for notifying, and dealing with, the 
event need to be carefully followed.

The event also entitles the Employer/Client to terminate if the event stops completion or is forecast to delay 
completion by more than 13 weeks.

 Householders may contract with builders under the FMB contract which provides that

FIDIC
Early versions of FIDIC forms of contract contain force majeure provisions. Later versions of the contract i.e those 
issued after 2017 

Force majeure is widely drawn under the FIDIC form to reflect the greater risk that is inherent in international projects, 
where parties often contract in jurisdictions that are outside their own. Sub-clause 19.1 of the 1999 Red Book (“the Red 
Book”) defines force majeure as an exceptional event or circumstance:

(a) which is beyond a Party’s control,

(b) which such Party could not have reasonably provided against before entering into the Contract,

(c) which, having arisen, such Party could not reasonably have avoided or overcome, and

(d) which is not substantially attributable to the other Party.

Sub-clause 19.1 then goes on to provide a non-exhaustive list of the kind of events or circumstances that might amount 
to force majeure. These include:

(i) war, hostilities (whether war be declared or not), invasion, act of foreign enemies,

(ii) rebellion, terrorism, revolution, insurrection, military or usurped power, or civil war,

(iii) Riot, commotion, disorder, strike or lockout by persons other than the Contractor’s Personnel and other employees 
of the Contractor and Sub-contactors

(iv) munitions of war, explosive materials, ionising radiation or contamination by radio-activity, except as may be 

http://www.hanscombintercontinental.com


attributable to the Contractor’s use of such munitions, explosives, radiation or radio-activity, and 

(v) natural catastrophes such as earthquake, hurricane, typhoon or volcanic activity.

Sub-clause 19.2 deals with notice, and provides a time bar in terms that:

“if a party is or will be prevented from performing any of its obligations under the Contract by Force Majeure, then it 
shall give notice to the other Party of the event or circumstances constituting the Force Majeure and shall specify the 
obligations, the performance of which is or will be prevented. The notice shall be given within 14 days after the Party 
became aware, or should have become aware, of the relevant event or circumstance constituting Force Majeure.

The Party shall, having given notice, be excused performance of such obligations for so long as such Force Majeure 
prevents it from performing them”.

The consequences of force majeure appear at Sub-clause 19.4, namely:

“If the Contractor is prevented from performing any of his obligations under the Contract by Force Majeure of which 
notice as been given under Sub-clause 19.2, and suffers delay and/or incurs Cost by reason of such Force Majeure, the 
Contractor shall be entitled subject to Sub-clause 20.1 to:

(a) an extension of time for any such delay, if completion is or will be delayed, under Sub-clause 8.4, and

(b) if the event or circumstance is of the kind described in sub-paragraphs (i) to (iv) of Sub-clause 19.1 and, in the case 
of subparagraphs (ii) to (iv), occurs in the Country, payment of any such Cost….”

Notice of Force Majeure is given under Sub-clause 19.2 and the notice is to be delivered in accordance with Sub-
clause 1.3.

Under Sub-clause 19.6, if the execution of substantially all of the works is prevented for a continuous period of 84 days 
(or for multiple periods that total more than 140 days) by reason of Force Majeure, then either Party can issue a notice 
of termination, which will take effect seven days later. The Engineer will then determine the value of the work that has 
been done, and other costs such as demobilisation costs.

The Gold Book does not contain the usual 1999 suite Clause 19 force majeure provisions. Instead, it drops Clause 19 
completely in favour of a new Clause 18 that is headed “exceptional risks”, and Clause 17 (which was formerly risk 
and responsibility) has been re-named “risk allocation”. The definition of exceptional risks is very similar to the force 
majeure definition at Clause 19, but it is Clause 17 that makes the Gold Book stand out from the 1999 suite. Clause 17 
sets out the risks that the Employer and Contractor are to bear in a very detailed manner, having separate regard to 
the Design-Build Period and the Operation Service Period of the contract. The Contractor is entitled to an extension 
of time and its costs if there are any exceptional risks or Employer risks during the Design-Build Period, but to its costs 
only if those same risks occur during the Operation Service Period of the contract (to reflect the fact that the Operation 
Service Period cannot be extended). It is anticipated that FIDIC will follow the form adopted in the Gold Book when it 
releases its updated version of the 1999 Form.

In the newer FIDIC forms  of contract “Exceptional Events” has replaced “Force Majeure” and the provision is now 
found at clause 18.   An Exceptional Event is widely defined as an exceptional event or circumstance that:

• Is not substantially attributable to a party.

• Is beyond a party’s control.

• Could not reasonably have been provided against before entering into the Contract.

• Could not reasonably have been avoided or overcome. 

Clause 18.1(a)-(f) provides a non-exhaustive list of events that may constitute an Exceptional Event. 

Clause 18.6, releases the parties from performance in situations that do not fit within the strict definition of an 
Exceptional Event but which make it impossible or unlawful for either or both parties to fulfil its contractual obligations. 
In addition, if the governing law of the Contract entitles a party to be released from further performance of the 
Contract in the particular circumstances that have arisen, clause 18.6 entitles the party seeking relief under this 
provision to rely on that. The cost consequences for the Employer are the same as if the Contract was terminated in 
circumstances where the Exceptional Event continues for a prolonged period. 

Clauses 18.2 and 18.3 set out the procedure to be followed when an Exceptional Event occurs. One of the 
requirements is that the party affected notifies the other party of:

• The Exceptional Event.
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• The obligations that it is prevented from performing.

• Notice must be given within 14 days of the date the affected party becomes aware, or should have become aware, 
of the event in question.

Clause 18.2 makes it clear that if a party fails to give Notice within the prescribed period it will only be excused 
performance of the “prevented obligations” from the date the Notice is received by the other party 

Both the time and certain costs consequences of an Exceptional Event are allocated to the Employer. The Contractor is 
entitled to claim Cost as a result of:

• War hostilities, invasion or act of foreign enemies.

• Other events (in clause 18.1(b) to (e)) if they occur in the country where the site is located.

If the Exceptional Event continues for a prolonged period, either party may give notice to terminate the Contract. 
Clause 18.5 defines a prolonged period as either a continuous period of 84 days or multiple periods that total more 
than 140 days due to the same Exceptional Event. Termination is a serious step and a remedy of last resort 

JBCC
The JBCC has removed from the text all non-English (Latin) terms such as ‘vis major’, ‘prima facie’ or ‘mutatis mutandis’ 
and replaced it by plain English, but has included in its 6th edition a definition for force majeure that reads as follows: 

 ‘FORCE MAJEURE: An exceptional event or circumstance that: 

a) could not have been reasonably foreseen b) is beyond the control of the parties, and c) could not reasonably have 
been avoided or overcome 

 Such an event may include but is not limited to: 

• Acts of war (declared or not), invasion, and hostile acts of foreign enemies 

• Insurrection, rebellion, revolution, military or usurped power, war (whether declared or not, terrorism 

• Civil commotion, disorder, riots, strike, lockout by persons other than the contractor’s employees or his 
subcontractors 

• Sonic shock waves caused by aircraft or other aerial devices, and ionising or radioactive contamination 

• Explosive materials, except where attributable to the contractor’s use of such technology 

• Natural catastrophes including earthquakes, floods, hurricanes, or volcanic activity’

UNITED ARAB EMIRATES
Under UAE law, the concept of Force Majeure may be pursued by a party to a contract as a matter of law. It is a 
mandatory rule, as opposed to a default rule, of law that de jure applies even without being expressly set out in a 
contract. The UAE Civil Code (Federal Law Number 5 of 1985) sets the definition and boundaries of a Force Majeure 
event, and the consequences it triggers. In principle, Article 273 of the UAE Civil Code stipulates that in order for 
an event to be qualified as a Force Majeure it should be: (a) claimed in a bilateral agreement; and (b) makes the 
performance of the obligation impossible – not just in hardship.

The UAE does not provide for an exhaustive list of Force Majeure events. However, Force Majeure may be established 
on the grounds of either a physical or legal (statutory/legislative) impossibility. An example of physical impossibility is 
natural disasters. As for the legal impossibility, a change of law and expropriation for public interest in a sale contract 
are very common examples. However, an event of a mere hardship or uneconomic balance between the parties to 
a contract would not be qualified as a Force Majeure, especially when the contract becomes impossible, difficult 
or onerous to perform due to events that fall beyond the affected party’s control. In such event, Article 249 of the 
UAE Civil Code grants the judge a wide discretionary power to amend the parties’ obligations to reset the contract 
economic balance, and the contract shall remain still stand.

Other requirements are set by the jurisprudence and the precedents of the Court of Cassation. The most remarkable 
prerequisite is that a Force Majeure event must be unforeseeable. If either of the parties to a contract, or both, was in 
a position to anticipate or presume the Force Majeure event, there will be no room to have recourse to Force Majeure 
principle. The analogy behind this is clear, as each party to a contract is under an obligation to act in good faith and 
to mitigate damages if foreseeable. If the defaulted party fails to exert its best efforts to mitigate the effects of the 
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underlying event leading to Force Majeure, that party would be consequently precluded from invoking Force Majeure 
to get excused and released from performance. Further, the underlying event must be unavoidable and beyond the 
defaulting party’s control in order to be regarded as a Force Majeure event.

Once an event meets the aforesaid requirements, the contract is deemed rescinded by statement of law, and the 
parties revert to their pre-contractual positions, and if possible, damages are to be awarded to restore the parties’ 
positions. The UAE courts have been interpreting the Force Majeure clauses very narrowly, where courts frequently 
mandated that the underlying events must make performance of the contract literally impossible, unforeseeable and 
uncontrollable. The reason behind that is the consequences of the application of a Force Majeure, as the defaulting 
party (usually the one claiming Force Majeure) are excused and released from performance.

UNITED KINGDOM
The  common standard forms of contract found in the UK come from just two suites of contract and the  majority of 
projects are let under these; these being the JCT and NEC forms.

JCT
In the JCT 2016 Suite, the term “force majeure” is used without definition as one of the Relevant Events in the 
extension of time clause.  Both the employer and the contractor can terminate a JCT contract if there is prolonged 
suspension (usually 2 months) of the whole or substantially the whole of the incomplete work for force majeure reasons. 
force majeure does not give an entitlement to the contractor for additional money.

JCT contracts do not give force majeure a specific contractual meaning as such , there is uncertainty about its 
applicability. In one case under English law, it was not regarded as being confined to Acts of God, but extended to 
events resulting from human intervention.  

The English courts have stated that the force majeure event must be the sole cause for a party’s non-performance, 
considering the facts and applying a “but for” test, although how this will be considered in a case of “true concurrent 
delay” in the context of construction contracts has yet to be addressed.

In order to benefit from force majeure, it seems that the contractor must also show that performance has become 
physically or legally impossible, and not merely more difficult or unprofitable.  Therefore the availability of an 
alternative method of performance, albeit at an additional cost, would indicate that the force majeure clause should 
not apply.

In JCT contracts the contractor is also under an obligation to “constantly use his best endeavours to prevent delay” to 
the progress and completion of the Works, the case law on best endeavours suggests that the standard of endeavour 
required by a party obligated to use best endeavours is a high one..  Keating, 10th Edition  states:

“This proviso is an important qualification of the right to an extension of time.  Thus, for example, in some cases it 
might be the Contractor’s duty to reprogramme the Works either to reduce or prevent delay.  How far the Contractor 
must take other steps depends on the circumstances of each case, but it is thought that the proviso does not 
contemplate the expenditure of substantial sums of money”. 

This suggests that a contractor might be required to incur some cost, albeit not “substantial” additional costs in taking 
all reasonable steps to avoid delay.  

NEC3/4 
NEC3 and NEC4 contain similar provisions to a clause that is akin to a common force majeure clause but links this to 
the compensation event regime. Clause 60.1(19) says that an event which:

• stops the contractor completing the works, or completing them by the Accepted Programme date;

• neither party could prevent;

• an experienced contractor would have judged at the contract date to have had such a small chance of occurring 
that it would have been unreasonable for them to have allowed for it; and

• is not one of the other compensation events,

• is a compensation event.

Early warning is likely to be required, followed by a risk reduction meeting, and the Project Manager then instructs the 
contractor as to how to deal with the event. The contract procedures and time limits for notifying, and dealing with, the 
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event need to be carefully followed.

The event also entitles the Employer/Client to terminate if the event stops completion or is forecast to delay 
completion by more than 13 weeks.

Another option may be to look if the optional clause X2 Change in law has been included in the Contract. A change 
in law, or use of a statutory power which prevents performance, could fall into the above criteria for ‘prevention’. This 
could be triggered by the government passing emergency legislation such as the proposed Coronavirus bill being laid 
before Parliament on the 19 March 2020.

ICHEME
Unamended IChemE forms define Force Majeure as including any circumstances beyond the reasonable control of the 
parties which prevents or impedes the due performance of the contract (clause 14.6 in the Red Book). This expressly 
includes epidemic and Government action. Government action could capture any emergency legislation or any other 
exercise of powers restricting movement of people or good.

The Contractor is delayed by an event of Force Majeure he must notify the project manager as soon as possible after 
becoming aware of delayed caused by an event of Force Majeure. 

A consultation should take place before confirmation of any any extension granted. The parties must use reasonable 
endeavours to minimise any delay, whatever the cause.

Parties are responsible for their own costs if delayed by Force Majeure (clause 14.8), it acts as shield and not a sword. 
If performance of the Works is substantially prevented by Force Majeure for a period of 120 days, either party may 
terminate the contract.

There is also a provision stating that where legislation is brought into force after the contractor’s tender that causes 
an increase or decrease in the cost of carrying out any part of the works, the contract sum may be amended by an 
appropriate amount by the Project Manager. 

FORCE MAJEURE
The English courts recognise force majeure only to the extent that the parties have provided for it in their contracts. If 
no provision is made in the contract, then no relief can be obtained under this.

Fforce majeure refers to exceptional events which prevent or hinder the performance of an obligation. Generally, 
these are events beyond the parties’ control, which could not have been foreseen at the time the contract was entered 
into or prevented by the affected party. Common examples include natural disasters, severe weather, government 
actions, war, terrorism, riots and strikes. The language of force majeure clauses varies greatly, with some requiring 
the performance of the contract to have been prevented by the event, while others use the lower threshold of the 
performance being hindered or delayed. Minimum timing thresholds before an event can be considered as force 
majeure are also common.

Rather, the treatment of an event of force majeure comes from the contract. It is usual for English courts to apply 
contracts strictly, according to their wording and respecting the parties’ freedom to contract on terms they see fit. The 
parties may choose a broad or narrow definition of force majeure, depending on their needs. Accordingly, careful and 
comprehensive contract drafting is particularly important.

Generally speaking, the courts will seek to enforce the performance of a contract. Thus, the fact that a contract has 
become uneconomic or commercially impractical will likely not be considered a force majeure event unless expressly 
provided for. The issue becomes one of proof – that is, whether the party relying on the force majeure clause can show 
that the event on which it relies is included in the clause. In this respect, because the clause is seen as a commercial 
solution rather than a legal one, it will be read in a natural way and not subject to the limitations that are used to 
reduce the scope of an exclusion clause

FRUSTRATION
A contract may be discharged on the ground of frustration when something occurs after the formation of the contract 
which renders it physically or commercially impossible to fulfil the contract, or transforms the obligation to perform into 
a radically different obligation from that undertaken at the moment of entry into the contract.

Generally speaking a frustrating event is an event which:

• Occurs after the contract has been formed. 
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• Is so fundamental as to be regarded by the law both as striking at the root of the contract and as entirely beyond 
what was contemplated by the parties when they entered the contract.

• Is not due to the fault of either party.

• Renders further performance impossible, illegal or makes it radically different from that contemplated by the parties 
at the time of the contract.

Examples of frustrating events include:

• Destruction by fire or other cause of the subject matter of the contract (Taylor v Caldwell (1863) 3 B&S 826; Appleby 
v Myers [1867] LR 2 CP 651). 

• Unavailability of the subject matter (Re Shipton, Anderson & Co [1915] 3 KB 676; Bank Line Ltd v Arthur Capel & Co 
[1919] AC 435). 

• Supervening illegality of performance where a subsequent change in the law or circumstances can make 
performance illegal. For example, when war breaks out an export contract may be discharged (see Denny Mott & 
Dickson Ltd v James B Fraser & Co Ltd [1944] A.C. 265; Fibrosa v Fairbairn [1943] AC 32). 

• The cancellation of an expected event, such as in the “coronation cases” due to the postponement of King Edward 
VII’s coronation owing to illness (Krell v Henry [1903] 2 K.B. 740).

• Unexpected delay in its performance due to an unexpected event or change in circumstances. To frustrate a 
contract, the delay must be abnormal so that it falls outside what the parties could contemplate at the time of 
contracting (see Pioneer Shipping Ltd v BTP Tioxide Ltd (The Nema) [1982] AC 724).

• Contractual performance imposing a burden on one party which is radically different from that contemplated at the 
time of contracting, without rendering performance actually impossible (Tsakiroglou v Noblee Thorl [1962] AC 93).

The Law Reform (Frustrated Contracts) Act 1943 provides limited remedies and the ability of a party to recover money 
paid under a contract before the occurrence of the frustrating event depends on the applicability of the LRA. Generally 
speaking, this statute applies to many commercial contracts, with the exception of contracts which have excluded 
its effect, certain shipping contracts, insurance contracts and contracts for specific goods which havte perished. The 
LRA also only applies to contracts which are governed by English law and only to those contracts which have become 
“impossible of performance or been otherwise frustrated” (section 1(1), LRA).

The LRA provides that:

• Money paid before the frustrating event can be recovered and that money due before the frustrating event, but not 
in fact paid, ceases to be payable (section 1(2), LRA). 

• A party who has incurred expenses is permitted, if the court thinks fit, to retain an amount up to the value of the 
expenses out of any money they have been paid by the other party before frustration; or where money was due and 
payable at the time of frustration, recover a sum not exceeding that amount for expenses (section 1(2), LRA). 

• The court may require a party who has gained a valuable benefit under the contract before the frustrating event 
occurred, to pay a “just” sum for it. This is so whether or not anything was paid or payable before the frustrating 
event (section 1(3), LRA).

UNITED STATES OF AMERICA
The USA has both federal and state laws that parties must look at to understand the possible avenues for relief. On 
March 13, 2020, President Donald Trump declared a national state of emergency, invoking the 1988 Robert T. Stafford 
Disaster Relief and Emergency Assistance Act (Stafford Act), 42 U.S.C. §§ 5121 et seq., in response to the ongoing 
threat presented to the American public by the novel coronavirus, COVID-19.

A common form of contract used across America is the AIA form of contract.

AIA CONTRACT
The contractor would likely be granted a time extension under the AIA’s standard form A201 General Conditions, which 
contains the following force majeure clause:

8.3.1 If the Contractor is delayed at any time in the commencement or progress of the Work by (1) an act or neglect of 
the Owner or Architect, or of an employee of either, or of a separate contractor employed by the Owner; or Separate 
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Contractor; (2) by changes ordered in the Work; or (3) by labor disputes, fire, unusual delay in deliveries, unavoidable 
casualties or, adverse weather conditions documented in accordance with Section 15.1.6.2, or other causes beyond the 
Contractor’s control; or (4) by delay authorized by the Owner pending mediation and arbitration; or binding dispute 
resolution; or (5) by other causes that the Contractor asserts, and the Architect determines may, justify delay, then the 
Contract Time shall be extended by Change Order for such reasonable time as the Architect may determine. 

It would be very difficult for an owner to dispute that the virus outbreak’s disruption to the supply chain was somehow 
within the contractor’s control. However, force majeure clauses are  often revised from their native form, transferring the 
risks to the contractor.  For example, the following force majeure clause appeared in an agreement recently presented 
by a large developer to a contractor for execution:

A strategy for limiting delays from the outbreak may be to try and substitute materials or equipment manufactured in 
China with products made in the United States. Demand for these substituted materials already has already driven up 
costs. Standard form construction contracts permit substitutions under certain circumstances where there is also a cost 
savings to the owner. As such, any increased costs for a substituted product are usually the sole responsibility of the 
contractor.

For example, the AIA A201 General Conditions permit the Contractor to make substitutions only with the consent of 
the Owner, after evaluation by the Architect and in accordance with a Change Order or Construction Change Directive, 
which would be issued at the Owner’s discretion.

FEDERAL CONTRACTORS
Federal government contracts often contain provisions that excuse performance in emergency situations that are 
outside the control of the contractor, such as the Coronavirus. The Federal Acquisition Regulation (“FAR”), found at 
48 C.F.R. Parts 1-52, is applicable to nearly every federal purchase of goods or services with appropriated funds. The 
FAR contains several clauses that excuse performance delays due to events such as epidemics and quarantines. See, 
e.g., FAR FAR 52.212-4(f); 52.249-14(a);. Other FAR provisions protect contractors from default terminations for failure 
to perform if the default is beyond the control of the contractor. See, e.g., FAR 52.249-14 and FAR 52.249-8 and -9. 
Whether a particular FAR clause is included in a federal contract depends on a number of factors, including the type 
of contract (fixed price versus cost reimbursement) and what the government is purchasing (e.g., commercial items). 
Contractors engaged with any federal government agency and facing potential impacts from the Coronavirus threat 
will want to carefully review each contract to determine whether these or other clauses offering relief are in their 
contracts, and meticulously follow the requirements of any relevant clause.

Unlike commercial contracts, and unique to the government contracting arena, is the potential application of the 
Defense Priorities and Allocations System (“DPAS”) regulation (15 C.F.R. Part 700) and FAR 52.211-15, the Defense 
Priority and Allocation Requirements clause to a contract. Often overlooked, a government contract can be identified 
as subject to DPAS requirements when an innocuous block at the top of the federal standard contract form cover 
sheet provides “This Contract Is A Rated Order Under DPAS (15 CFR 7900)” and identifies the applicable DPAS 
rating. Contracts subject to DPAS requirements—which are most often issued by Department of Defense (“DoD”) 
entities—can have a major impact on contractors. The purpose of the DPAS requirements is to ensure that DoD’s 
most critical needs are prioritized as necessary to meet required delivery dates. See 15 C.F.R. § 700.3. A company 
that holds a government contract that is identified as DPAS-rated must assign priority to that contract before fulfilling 
the requirements of other contracts. The basic consequences of this are twofold: first, the government can require 
prioritization of performance of its contract to the detriment of the contractor’s other customers; and second, because 
a contractor with a DPAS-rated contract must serve the government as a priority customer, the contractor may 
experience resulting performance difficulties on its subordinated contracts.  

NEW YORK
New York recognises the principle of “freedom to contract”; the courts generally respect the parties’ intent as it has 
been documented in an executed contract, however historically New York  courts have  narrowly construed force 
majeure clauses. Where a force majeure clause exists, the court will examine whether the event in question is explicitly 
listed as a force majeure event. Ordinarily a force majeure clause must include the specific event that is claimed 
to have prevented performance. The courts have held that non-performance based on a force majeure clause is 
ordinarily excusable “only if the force majeure clause specifically includes that event that actually prevents a party’s 
performance.” Therefore, when a party is prevented from performing its contractual obligations due to an event 
explicitly included as a force majeure event under the applicable force majeure clause, the force majeure clause will 
govern the parties’ rights and obligations in such an event.
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The party claiming a force majeure event excused its performance has the burden to establish force majeure applies. It 
also must demonstrate its efforts to perform its contractual duties despite the occurrence of the event.

However, having a category of event explicitly listed as a force majeure event is not an absolute guarantee that such an 
event would be upheld by the court as a force majeure event, if such an event becomes foreseeable during the course 
of the contract. There have been cases where, even though an event is specifically listed in the force majeure clause, 
the court rejected such event being a force majeure event because they court considered such event foreseeable. 
For example, in a US Supreme Court case ruling whether inclusion of the word “flood” in the force majeure clause 
would excuse a party who had failed to perform because of high waters, it argued that, in addition to being a listed 
event in the force majeure clause, the event also had to be unforeseeable. It ruled that otherwise, it could lead 
to absurd results. In Gulf Oil Corp. v FERC, the court stated that to use the force majeure clause “as an excuse to 
nonperformance, the event must have been beyond the party’s control and without its fault or negligence.”  

TEXAS
Texas recognises ‘force majeure’ clauses, which are enforceable under Texas law. The scope and effect of a ‘force 
majeure’ clause depends on the specific contract language, and not on any traditional definition of the term.

When the parties have themselves defined the contours of force majeure in their agreement, those contours dictate 
the application, effect, and scope of the force majeure provision’ and reviewing courts ‘are not at liberty to rewrite the 
contract or interpret it in a manner which the parties never intended.

Texas courts generally recognize that the purpose of a force majeure clause is to excuse non-performance of 
obligations only when caused by circumstances beyond the reasonable control of the party or by an event “which is 
unforeseeable at the time the parties entered into the contract.”  However, contractual obligations cannot be avoided 
by a claim of force majeure “simply because performance has become more economically burdensome than a party 
anticipated.”

notice requirements and notice deadlines included in the provisions and the notice requirements may be a condition 
precedent to seeking relief under the force majeure provision so must be followed. Indeed the force majeure provision 
may require that notice of the force majeure event be provided to a specific individual within a certain amount of time 
after the commencement of the force majeure event.  

If a contract does not contain a force majeure clause, a breaching party may assert that its failure to perform is excused 
by the doctrine of impossibility of performance. The Texas impossibility defense is based on Section 261 of the 
Restatement (Second) of Contracts, which provides:

Where, after a contract is made, a party’s performance is made impracticable without his fault by the occurrence of an 
event the non-occurrence of which was a basic assumption on which the contract was made, his duty to render that 
performance is discharged, unless the language or the circumstances indicate the contrary.

Texas has also enacted the Uniform Commercial Code, which contains a similar provision that states:

Delay in delivery or non-delivery in whole or part by a seller ... is not a breach of his duty under a contract for sale if 
performance as agreed has been made impracticable by the occurrence of a contingency the non-occurrence of which 
was a basic assumption on which the contract was made.

While there is no definition of the term “impracticable” in the Restatement (Second) of Contracts or the UCC, the 
restatement does state that the impossibility defense generally applies in three instances:

1. the death or incapacity of a person necessary for performance, 

2. the destruction or deterioration of a thing necessary for performance, 

3. prevention by governmental regulation.

CITY OF BOSTON
Effective tomorrow, Tuesday, March 17, 2020, the City is suspending all regular activity at construction sites in Boston. 
Employers should maintain the necessary crews to keep their sites safe and secure, keep any materials from blowing 
away, and prevent trespassing. This work needs to be completed in the next week, by Monday, March 23, 2020. After 
sites have been secured, skeleton crews will be permitted for the remainder of this suspension to ensure safety. The 
only work that will be permitted moving forward will be emergency work, which will need to be approved by the City of 
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Boston’s Inspectional Services Department.

That essential work includes:

• emergency utility, road or building work, such as gas leaks, water leaks and sinkholes

• new utility connections to occupied buildings

• mandated building or utility work

• work at public health facilities, healthcare facilities, shelters, including temporary shelters and other facilities that 
support vulnerable populations

• work which ensures the reliability of the transportation network, and

• other work necessary to render occupied residential buildings fully habitable.

In addition to the list of essential construction projects, the City will, on a case-by-case basis, review requests for 
exceptions to the temporary construction moratorium. These may be granted by the Commissioner of Inspectional 
Services for building-related work or the Commissioner of Public Works for street-related work. These will be granted if 
they support increased public health and safety.

This policy is effective as of March 17 and will be reviewed at regular intervals. New projects cannot be started at this 
time, unless they meet the criteria above. Any currently permitted and active construction project must be in a secure 
situation by Monday, March 23. This policy only applies to projects permitted by the City of Boston.

http://www.hanscombintercontinental.com
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DISPUTE AVOIDANCE – DISPUTE RESOLUTION – EXPERT WITNESS
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HANSCOMB INTERCONTINENTAL PROVIDE EXPERT SERVICES FOR THE 
GLOBAL ONSHORE AND OFFSHORE CONSTRUCTION AND ENGINEERING 
INDUSTRIES. OUR EXPERTS WORK ACROSS THREE DELIVERY STREAMS IN 

ALL SECTORS OF THE CONSTRUCTION AND ENGINEERING INDUSTRIES IN 
EUROPE, ASIA, AFRICA, MIDDLE EAST, AMERICAS AND AUSTRALASIA.

http://www.hanscombintercontinental.com


INFRASTRUCTURE

ALTERNATIVE ENERGY

COMMERCIAL

DEFENCE

EDUCATION

FINANCIAL SERVICES

HEALTH

HOSPITALITY

HOUSING

MANUFACTURING

MINING AND METALS

OIL AND GAS

PHARMACEUTICALS

POWER

PUBLIC SECTOR

RETAIL

SCIENCE

SPORT AND LEISURE

TRANSPORT

URBAN DEVELOPMENT

UTILITIES

WASTE

WASTE TO ENERGY

REFURBISHMENT AND MAINTENANCE

OFFSHORE

MARINE ENGINEERING

SHIPBUILDING

PROVIDING SOLUTIONS TO PROBLEMS
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DISPUTE AVOIDANCE
PROCUREMENT STRATEGY

CONTRACT DRAFTING

CONTRACT NEGOTIATION

CONTRACT REVIEW

PROCUREMENT

ESTIMATING

TENDERING

PROGRAMMING & PLANNING

COMMERCIAL STRATEGY

COMMERCIAL MANAGEMENT

CONTRACT STRATEGY

CONTRACT MANAGEMENT

SUBCONTRACT MANAGEMENT

EXPERT ADVISORY

DISPUTE RESOLUTION
CLAIMS STRATEGY

CLAIMS

COUNTER CLAIMS

DEFENCES

ORAL ADVOCACY

WRITTEN ADVOCACY

MEDIATION

ADJUDICATION

DISPUTE BOARD

EXPERT DETERMINATION

ARBITRATION

LITIGATION

EXPERT ADVISORY

PROVIDING SOLUTIONS TO PROBLEMS
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EXPERT WITNESS
EXPERT WITNESS PROJECT MANAGEMENT

QUANTUM EXPERTS

DELAY ANALYSIS EXPERTS

CONTRACT EXPERTS

LEGAL EXPERTS

FORENSIC ACCOUNTING EXPERTS

ARCHITECTURAL EXPERTS

CIVIL ENGINEERING EXPERTS

MECHANICAL ENGINEERING EXPERTS

STRUCTURAL ENGINEERING EXPERTS

ELECTRICAL ENGINEERING EXPERTS

GEOLOGICAL ENGINEERING EXPERTS

MARINE ENGINEERING EXPERTS

EXPERT ADVISORY

PROVIDING SOLUTIONS TO PROBLEMS
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EXPERT WITNESS SERVICES
Our team comprise expert witnesses with experience of 

being cross examined in litigation, arbitration, adjudication 
and before Dispute Boards.

Disputes requiring technical expertise often involve an 
elaborate technical matrix of fact and opinion.  Complex 

investigations, interrogation and interpretation of the cause 
and impact of various competing causes are required.

We will deliver concise reports that explain complex 
technical interactions in a clear and unambiguous manner. 

DISCIPLINES INCLUDE:
Quantum

Delay Analysis
Architecture

Building Services
Civil and Structural Engineering
Construction and Engineering

Contract Administration
Mechanical and Electrical Engineering

Project Management

We are happy to provide an independent view on the 
merits of any potential action and of any remedial works 

proposed or already undertaken.

OUR EXPERTS COMPLY WITH A SET OF STRICT CRITERIA:

A minimum of 25 years’ industry experience;
They have  cross examination experience;

They have been trained in the expert’s duties in both Litigation 
and Arbitration and hold third party expert witness accreditation.

PROVIDING SOLUTIONS TO PROBLEMS
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NEW YORK
+1 646 535 5976
americas@hanscombintercontinental.com

HONG KONG 
+852 8198 1061
asia@hanscombintercontinental.com

JOHANNEBSURG
+27 12 743 6534
africa@hanscombintercontinental.com  

LONDON
+44(0)20 3287 8518
eume@hanscombintercontinental.com

NEW YORK
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PROVIDING SOLUTIONS TO PROBLEMS

JOHANNEBSURG

LONDON

HONG KONG

HANSCOMB INTERCONTINENTAL’S GLOBAL REGIONAL OFFICES
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+4420 3287 8518
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