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PNLA Introduction: 

 

2 mins                Tim Edward – Partner - MBM Commercial - Joint Scotland Representative 
https://mbmcommercial.co.uk/tim-edward.html 

5 mins                     Karen Cornwell - Kennedys Solicitors - Joint Scotland Representative  
https://kennedyslaw.com/our-people/profiles/glasgow/karen-cornwell/ 

Speakers: 

 

20 mins                                  Lord Ericht - Judge of the Supreme Courts  

– “Group Proceedings in the Court of Session: A view from the Bench” 
https://www.judiciary.scot/home/judiciary/judicial-office-holders/senators-of-the-college-of-justice/lord-ericht 

21 mins                                Lord Davidson of Glen Clova QC - Axiom Advocates  

– “A swift tour of Governance and recent decisions” 
https://www.axiomadvocates.com/advocates/profile/the-lord-neil-davidson-of-glen-clova-qc 

24 mins                                     Lady Haldane - Judge of the Supreme Courts  

                            - “Recent developments in Product Liability – what’s the meaning of ‘defect’?” 
https://www.judiciary.scot/home/judiciary/judicial-office-holders/senators-of-the-college-of-justice/lady-haldane 

30 mins                                           Nicholas Davidson QC - 4 New Square  

- “Watch for the Reflection: the problem of “reflective loss”” 
https://www.4newsquare.com/barristers/nicholas-davidson-qc/ 

25 mins                        Cat Maclean - Head of Dispute Resolution - MBM Commercial  

- “Professional Negligence aspects of Banking Litigation” 
https://mbmcommercial.co.uk/cat-maclean.html 

22 mins                   Christopher R Carroll – Partner – Kennedys (USA) 

- “Social Inflation in the United States (2021)” 
https://kennedyslaw.com/our-people/profiles/basking-ridge/christopher-carroll/ 

26 mins                              Matthew Pascall – Barrister – Temple Legal Protection 

– “A beginner’s guide to ATE for professional negligence cases in Scotland.” 
https://www.temple-legal.co.uk/about-us/our-people/ 

10 mins  Sean Gibbs BSc LLB (Hons) PG Dip Arb LLM MICE FCIOB FRICS FCIARB – Hanscomb Intercontinental 

– “The role of an Expert Witness” 
https://www.hanscombintercontinental.co.uk/ 

21 mins                      Rachael Bicknell – Founder – Squaring Circles  

– “Mediation for Professional Negligence Disputes’ 
https://squaringcircles.uk/rachael-bicknell/ 

22 mins                                               Craig Watt - Brodies  

– "A virtual reality: remote court hearings in Scotland" 
https://brodies.com/people/craig-watt/ 

28 mins                                      Scott Manson - Axiom Advocates  

– “Prescription – Love it or hate it, where have we reached?”  
https://www.axiomadvocates.com/advocates/profile/scott-manson 

26 mins                Rory Thomson - CMS Cameron McKenna Nabarro Olswang  

- “Where are we now with claims against SIPP operators? Carey and Berkeley: a tale of two trustees.” 
https://cms.law/en/gbr/people/rory-thomson 

3 mins                                 Katy Manley – PNLA President/Manley Turnbull  

- “Closing Statement and Thank you” 
https://www.pnla.org.uk/management-team/ 

 

 

CPD:  7 Hours 15 mins 

4 Hours 45 mins – Filmed talks 

1 Hour - Conference Pack Review 

1 Hour 30 mins - Questions & Answers via WhatsApp Group (+44 7930251578) & Zoom Wrap Party 
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Temple Legal Protection and Temple Funding are market-leading providers of litigation insurance and disbursement 
funding designed to break down the financial barriers to litigation, mitigate risk and reduce liability.

The experts in Litigation Insurance 
and Disbursement Funding

FG170317

In partnership with

We support your client relationships
In a rapidly evolving legal services sector, our aim is to help 
you retain and attract clients by enhancing the access to 
justice solutions you are able to offer.

• Our litigation insurance - also known as After-the-Event
insurance - is proven in a wide variety of commercial
disputes. The cover, which works with all kinds of
client retainer, is ‘A’ Rated and provided in partnership
with Royal & Sun Alliance (RSA), one of the largest and
strongest insurers in the UK.

• Our disbursement funding removes the financial
barriers that may prevent your client running a case to
its full potential. Easy to administer and affordable, it
gives your clients peace of mind and keeps the financial
liability off your balance sheet.

Temple Legal Protection and Temple Funding are fully 
accredited and regulated by the Financial Conduct Authority 
(FCA), providing transparency and security for both your firm 
and your clients.

An unrivalled level of service and 
expertise 
The products and services we provide add value, not cost, to 
your core legal advice services. Through innovation, agility 
and attention to detail, we seek to ensure our partner law 
firms always have ‘best in class’ options to support their 
business and their clients.

Why work with us?
• Our litigation insurance, which works seamlessly with

Temple Funding, enables your client to afford to
proceed with their claim to its full conclusion without
having to settle or abandon because of costs.

• We insure a wide range of cases both for claimants and
defendants - including general commercial litigation,
professional negligence claims, property litigation and
claims brought by insolvency practitioners.

• Our knowledge of the complexities of commercial
litigation is unequalled - we partner with many of the
leading commercial litigation law practices.

• We offer regulated, transparent and responsible
lending - disbursement funding is now available for your
commercial clients at 10% interest per annum.

• The Temple Online Policy System – it provides quick
and easy online access to incept insurance policies and
manage disbursement funding without the need for
multiple application forms, meetings or calls.

• Peace of mind - the insurance premium is paid by your
client at the conclusion of the case and only if their
claim is successful. If the case loses, they will not have
to pay the premium.

 Increase your fee earning, reduce your client’s risk 



FG170317

In partnership with

Next steps:
To discuss a case you’d like reviewing or arrange a visit to 
find out how litigation insurance can help your commercial 
clients, please call our Commercial team on 01483 577877. 
Don’t forget our case assessment service is FREE of charge 
and without obligation.

Temple Legal Protection Ltd 
Portsmouth House, 1 Portsmouth Road, Guildford, Surrey, GU2 4BL
Tel. 01483 577877  DX. 83188 Guildford
www.temple-legal.co.uk

Specialist underwriting expertise 
backs Temple’s litigation insurance
When you partner with Temple, you have the  
advantages that come with working alongside one of the 
original and most respected litigation insurance providers 
in the industry.  

Our Underwriters are responsible for all aspects of 
the insurance process, from creating policy wordings, 
calculating premium rates, underwriting non-standard 
risks to dealing with claims. They are directly accessible 
should you require a second opinion or reassurance on 
a particular matter – helping you offer an even better 
service to your clients.

Working with us – you have a choice
• A Delegated Authority scheme – where we pass the

initial underwriting process to you; your clients benefit
from a discounted price on the insurance premium.

• Premier Facility - this is used by commercial litigation
firms who have a lower volume of cases that need to be
assessed on an individual basis.

• One-off enquiries - send us a case for us to review
without obligation and at no charge; we guarantee a
response within 10 working days.

Here’s what one of our client law firms 
had to say 
“ATE was vital to the firm and our clients as it was the only 
way we could bring these hacking claims without catastrophic 
risk. Although each claim was valuable (as history has shown) 
the cost of failure after a complex trial would have wiped 
them out. Having insurance support, both initially and 
especially when topped up as we faced 6 weeks of trial, meant 
we could fight on an equal basis with a very rich defendant 
and achieve an appropriate negotiated settlement.” 
Duncan Lamont - Charles Russell Speechlys

You can find further testimonials from leading law firms - 
plus case studies, FAQ’s and lots more - please visit 
https://www.temple-legal.co.uk/solicitors/commercial-ate

Temple Legal Protection and Temple Funding are authorised and regulated by the Financial Conduct Authority

Matthew Pascall
Senior Underwriting Manager
Matthew was called to the Bar in 1984 and before 
leaving to join Temple was a Legal 500 Tier 1 
barrister. He leads the commercial litigation 
insurance team where his wide-ranging knowledge 
and experience of the commercial legal sector is 
invaluable to our client law firms. 

01483 514428 | matthew.pascall@temple-legal.co.uk

Nicholas Ellor
Senior Underwriter 
Nicholas has twenty years’ experience working as a 
solicitor on both contentious and non-contentious 
company commercial and corporate matters. Having 
been a practitioner, he is fully aware of the pressure 
and time constraints a commercial litigator has to 
operate under. 

01483 514815 | nicholas.ellor@temple-legal.co.uk

Andy Lyalle
Senior Business Development Manager
Andy has 25 years’ experience in the legal services 
sector, working in technical and managerial roles. 
Andy works predominantly with the Commercial 
team, meeting existing and potential clients and is 
always ready to discuss your litigation insurance and 
disbursement funding requirements. 

07936 903767 | andy.lyalle@temple-legal.co.uk

Contacts:

Meet the Commercial 
Underwriting team

Amy Edgington
Underwriting Support Manager 
Amy provides underwriting support for the 
Commercial team as well as managing our 
underwriting assistants. Committed to providing the 
highest levels of service, her role includes the swift 
and efficient creation of quotes, issuance of policies 
and fielding of enquiries. 

01483 514420 | amy.edgington@temple-legal.co.uk

https://www.temple-legal.co.uk/solicitors/commercial-ate
mailto:matthew.pascall%40temple-legal.co.uk?subject=
mailto:nicholas.ellor%40temple-legal.co.uk?subject=
mailto:andy.lyalle%40temple-legal.co.uk?subject=


Hanscomb Intercontinental brings together experts advisors 

and expert witnesses that work across the global onshore and 

offshore construction, engineering and shipbuilding industries. 

Our experts span the disciplines of accounting, law, 

architecture, construction, surveying, ship building and 

engineering and many are dual qualified holding a professional 

qualification and legal training.  

We undertake both expert advisory as well expert witness work 

and our experts are practising experts as opposed to testifying 

experts; our experts continue to work in their profession 

bringing the latest industry knowledge and best practice 

expertise to apply in their expert work. 

We have offices across the United Kingdom and Ireland and 

also three international global hubs in New York, Johannesburg 

and Hong Kong. 

We advise on matters ranging from householder disputes in the 

small claims court of low value through to international disputes 

being resolved by arbitration that are worth hundreds of 

millions of pounds. 

Sean Gibbs BSc LLB (Hons) PG Dip Arb LLM MICE FCIOB FRICS FCIARB  

CEO 

 sean.gibbs@hanscombintercontinental.co.uk  

M +44 7722 643816 UK +44 20 3287 8518 / +44 12 42 582 157 

HANSCOMB INTERCONTINENTAL LTD 

5 Chancery Lane, London & Eagle Tower, Montpellier Drive, Cheltenham 

www.linkedin.com/in/sean-sullivan-gibbs 

www.hanscombintercontinental.com 

http://www.hanscombintercontinental.com/
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2 mins  Tim Edward – Partner - MBM Commercial 
- Joint Scotland Representative

5 mins        Karen Cornwell - Kennedys Solicitors 
- Joint Scotland Representative
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Tim joined MBM Commercial as a Partner in January 2021. He has over three 

decades of experience in litigation and dispute resolution and is listed as a 

leading lawyer in both Chambers and Legal 500 for Commercial Litigation and 

Professional Negligence (Scotland).

He is an accredited specialist in professional negligence (Law Society of 

Scotland).

Tim is ranked as Band 2 in Chambers for Professional Negligence – Scotland 

and Band 3 for Litigation – Scotland and is described as "A consistently good 

and reliable lawyer." He is listed in Legal 500’s Hall of Fame for both 

commercial litigation and professional negligence. 

Tim is an active Solicitor-Advocate with experience of presenting cases in the 

Court of Session.

Prior to joining MBM, Tim spent 30 years at Dentons (previously Maclay Murray 

& Spens) where he was a partner and a member of their Litigation and Dispute 

Resolution practice, focusing on insolvency and company litigation. He is a 

currently a member of the Law Society of Scotland's Pursuer's Advisory Panel 

pursuing negligence claims against solicitors. He served on the Law Society of 

Scotland's Diploma Materials Committee in the 1990's and ran the Maclay

Murray & Spens PCC Elective on Civil Litigation from 2003 to 2012.

He carries out regular CPD training for the profession in the field of dispute 

resolution.

Tim Edward
Partner

Dispute Resolution

Email: tim.edward@mbmcommercial.co.uk

Tel 0131 226 8200



Karen is a Notary Public and qualified as a solicitor in Scotland in 1999 and 
England and Wales in 2010.

Her background has exclusively been in litigation with a strong emphasis on 
all manners of commercial, property, banking litigation and professional 
negligence.

Karen is one of only ten solicitors to be Accredited as a Specialist in 
Professional Negligence Law by the Law Society of Scotland. 

She is also an active member of the Forum of Insurance Lawyers (“FOIL”) and 
acts as a Scottish representatives of their Environmental Sector Focus Team 
and is an active member of the Professional Negligence Lawyer’s Association. 

Karen Cornwell

T: +44 141 370 2951
E: Karen.Cornwell@kennedyslaw.com



Lord Ericht 
Judge of the Supreme Courts 

– “Group Proceedings in the Court of Session:
A view from the Bench”

20 mins 



The Hon Lord Ericht was appointed as a judge of the Supreme Courts in May 
2016 and currently sits in the Commercial Court  . He qualified as a solicitor in 
1988 and practised with Clifford Chance and Tods Murray WS before becoming 
an advocate in 1996. 

After being appointed as a Queen's Counsel in 2009 he served as an advocate 
depute until 2013 then returned to independent practice in mainly commercial 
and public law.  He held part-time appointments as president of the Scottish 
Tax Tribunals, visiting lecturer at the Université de Lorraine, France, editor of 
Session Cases (the official series of Scots law reports), chairman of the ICAS 
Appeal Tribunal, Senior Decision Maker for the Guernsey Financial Services 
Commission and member of the Scottish Civil Justice Council. 

In 2017 he was appointed as a judge of the UK Upper Tribunal (Tax and 
Chancery Chamber) and a member of the Upper Tribunal for Scotland. In 2020 
he was appointed to sit as a Chairman of the UK Competition Appeal Tribunal. 
He is an honorary fellow of the Royal College of Physicians of Edinburgh and a 
trustee of the LawScot Foundation.

The Hon Lord Ericht
Judge of the Supreme Courts
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GROUP PROCEEDINGS IN THE COURT OF SESSION: A VIEW FROM THE BENCH 

THE HON LORD ERICHT 

 

 

INTRODUCTION 

NATURE OF GROUP PROCEEDINGS 

KEY CONCEPTS 

• Opt-In 

• Group Register  

• Pleadings 

• Case Management 

FIRST PHASE OF PROCEDURE: PERMISSION TO BRING GROUP PROCEEDINGS AND TO BE A  

REPRESENTATIVE PARTY 

• Two Separate Motions 

• Three Services 

▪ Service of Group Register 

▪ Service of motion to bring group proceedings 

▪ Service of motion to appoint representative 

• Factors to be taken into account in considering motions 

SECOND PHASE OF PROCEDURE: SUMMONS AND DEFENCES 

CONCLUSION 

 

LEGAL TEXTS 

Civil Litigation (Expenses and Group Proceedings) (Scotland) Act 2018 

20 Group proceedings 

(1)There is to be a form of procedure in the Court of Session known as “group procedure”, and 

proceedings subject to that procedure are to be known as “group proceedings”. 

(2)A person (a “representative party”) may bring group proceedings on behalf of two or more persons 

(a “group”) each of whom has a separate claim which may be the subject of civil proceedings. 

(3)A person may be a representative party in group proceedings— 

(a)whether or not the person is a member of the group on whose behalf the proceedings are 

brought, 

(b)only if so authorised by the Court. 

(4)There is to be no more than one representative party in group proceedings. 

(5)Group proceedings may be brought only with the permission of the Court. 

(6)The Court may give permission— 

(a)only if it considers that all of the claims made in the proceedings raise issues (whether of 

fact or law) which are the same as, or similar or related to, each other, 



(b)only if it is satisfied that the representative party has made all reasonable efforts to identify 

and notify all potential members of the group about the proceedings, and 

(c)in accordance with provision made in an act of sederunt under section 21(1). 

(7)An act of sederunt under section 21(1) may provide for group proceedings to be brought as— 

(a)opt-in proceedings, 

(b)opt-out proceedings, or 

(c)either opt-in proceedings or opt-out proceedings. 

(8)In subsection (7)— 

(a)“opt-in proceedings” are group proceedings which are brought with the express consent of 

each member of the group on whose behalf they are brought, 

(b)“opt-out proceedings” are group proceedings which are brought on behalf of a group, each 

member of which has a claim which is of a description specified by the Court as being eligible 

to be brought in the proceedings and— 

(i)is domiciled in Scotland and has not given notice that the member does not consent 

to the claim being brought in the proceedings, or 

(ii)is not domiciled in Scotland and has given express consent to the claim being 

brought in the proceedings. 

(9)In group proceedings, the representative party may— 

(a)make claims on behalf of the members of the group, 

(b)subject to provision made in an act of sederunt under section 21(1), do anything else in 

relation to those claims that the members would have been able to do had the members made 

the claims in other civil proceedings. 

(10)Section 11 of the Court of Session Act 1988 (jury actions) does not apply to group proceedings.” 

 

There are also two documents which may be of assistance to refer to which are too lengthy to reproduce here but 

may be found with the following links 

 

Chapter 26A of the Rules of the Court of Session 

https://www.scotcourts.gov.uk/docs/default-source/rules-and-practice/rules-of-court/court-of-session/chapter-

26a---group-procedure.pdf?sfvrsn=4  

COURT OF SESSION PRACTICE NOTE No. 2 of 2020 Group Proceedings under Chapter 26A 

https://www.scotcourts.gov.uk/docs/default-source/rules-and-practice/practice-notes/court-of-session/court-of-

session-practice-note-no-2-of-2020---group-proceedings-under-chapter-26a.pdf?sfvrsn=4  

https://www.scotcourts.gov.uk/docs/default-source/rules-and-practice/rules-of-court/court-of-session/chapter-26a---group-procedure.pdf?sfvrsn=4
https://www.scotcourts.gov.uk/docs/default-source/rules-and-practice/rules-of-court/court-of-session/chapter-26a---group-procedure.pdf?sfvrsn=4
https://www.scotcourts.gov.uk/docs/default-source/rules-and-practice/practice-notes/court-of-session/court-of-session-practice-note-no-2-of-2020---group-proceedings-under-chapter-26a.pdf?sfvrsn=4
https://www.scotcourts.gov.uk/docs/default-source/rules-and-practice/practice-notes/court-of-session/court-of-session-practice-note-no-2-of-2020---group-proceedings-under-chapter-26a.pdf?sfvrsn=4
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Advocates Library, Parliament House, Edinburgh, EH1 1RF

Telephone: 0131 226 2881
Facsimile : 0131 225 3642

DX ED 549302, Edinburgh 36, LP3 Edinburgh 10

Axiom Advocates info@axiomadvocates.com www.axiomadvocates.com

The Lord (Neil) Davidson of 
Glen Clova QC
Year of Call: 1979 Year of Silk: 1993

Lord.Davidson@axiomadvocates.com

Professional Career to date

Devil Master: The Hon. Lord McGhie.

2006-2010: Advocate General 
2000-2001: Solicitor General 
1993: Year of Silk 
1993 - 2000: Director of City Disputes Panel
1990: Called to Bar of England and Wales 
1982 - 1993: Standing Junior Counsel to the Registrar General, Departments of Health and Social 
Security
1979: Called to Bar 

Education & Professional Qualifications

BA, University of Stirling 
MSc, University of Bradford 
LLB & LLM, University of Edinburgh

Areas of Expertise

Public Law, Judicial Review and Human Rights
Media Law
International
Intellectual Property Rights
EU
Construction and Engineering
Company, Corporate Finance and Tax
Competition and Public Procurement
Commercial Contracts
Alternative Dispute Resolution

Professional Experience

Lord Davidson resumed practice in 2010 after 4 years as Advocate General, a UK Minister of the 
Crown. His practice covers all aspects of commercial, public and constitutional law and has a 
substantial international flavour. He frequently appears in Appellate courts. Recently he has appeared 
in the Inner House in an international business case and in a contested scheme of arrangement of an 
insurance company. He has acted as leading counsel in cases involving banking, information, EU law, 
judicial independence and human rights in over 20 cases before the Supreme Court, the House of 
Lords, the Privy Council and the European Court of Justice.

As Advocate General he was closely involved in the formation of UK and Scottish legislation, in 
representing the UK government in the higher courts and assessing issues arising out of such matters 

mailto:info@axiomadvocates.com
https://www.axiomadvocates.com/
mailto:Lord.Davidson@axiomadvocates.com


Advocates Library, Parliament House, Edinburgh, EH1 1RF

Telephone: 0131 226 2881
Facsimile : 0131 225 3642

DX ED 549302, Edinburgh 36, LP3 Edinburgh 10

Axiom Advocates info@axiomadvocates.com www.axiomadvocates.com

as the international financial crisis and the UK's devolution settlement. He represented the Foreign and 
Commonwealth Office in the Lockerbie appeal.

His non-government practice is broadly in the commercial and public law spheres. He has been 
Solicitor General for Scotland, a founding Director of the City Disputes Panel (for the wholesale 
financial sector), a commissioner of the Scottish Council for International Arbitration and he is a 
member of the English Bar and the House of Lords. He has experience in dealing with difficult issues, 
including arbitration, in a number of overseas jurisdictions especially in China and has recently acted in 
an international construction mediation. More recently he led a case with Central Asian, Carribean and 
Latvian components to a successful conclusion.

Lord Davidson produced, for the UK government, "The Davidson Review of UK Implementation of EU 
Regulation" in 2006 and co-wrote the first Scottish textbook on Judicial Review. He is an Opposition 
spokesman on Law and Treasury matters in the House of Lords.

Recent Cases

Cases

Commercial

Henderson v Foxworth Investments Limited and another [2014] UKSC41 - Limitation on appeal court's 
scope to reverse findings-in-fact at first instance 

McGraddie v McGraddie [2013] UKSC 58 - gift; challenge to first instance findings-in-fact

City of Edinburgh Council v SCRE [2013] CSIH 15 - interpretation of pensions regulatory framework

Henderson v Foxworth Investments [2013] CSIH 13 - asset shifting; challenging first instance findings-
in-fact

Patersons of Greenoakhill v Biffa [2013] CSOH 18 - contractual interpretation and rectification

EDI Central v NCP Ltd. [2012] CSIH 6 - construction of lease terms

Cheshire Mortgage Corporation Ltd. v Morna Grandison [2012] CSIH 66 - mortgage lending, agent and 
principal

Scottish Lion Insurance Co, Petitioner [2012] CSIH 66 - contested scheme of arrangement

Scottish Lion Insurance Co, Petitioner [2011] CSIH - contested scheme of arrangement

Whyte & Mackay v Capstone International [2010] CSIH 87 - US distribution agreement

Secretary of State for BERR v UK Bankruptcy Ltd [2010] CSIH 80 - winding up in the public interest

Hamilton v Allied Domecq [2005] CSIH 74 - contract, misrepresentation, appellate court role

Narden Services v Inverness Retail & Business Park 2005 SCLR 704 - legal privilege

Bank of East Asia v Scottish Enterprise 1997 SLT 1213 - House of Lords, retention and mutuality

Smith v Bank of Scotland 1997 SC(HL) 111 - rights in security

Public and Administrative

ANS v ML [2012] UKSC 30 - competence of Scottish Parliament

Martin and Miller v HM Advocate [2010] UKSC 10 - competence of Scottish Parliament

mailto:info@axiomadvocates.com
https://www.axiomadvocates.com/
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Helow v Secretary of State for Home Department 2009 SC(HL) 1 - judicial bias

Horvath v Secretary of State DEFRA (Case C-2/28/07) - ECJ differential implementation of Directive

Common Services Agency v Scottish Information Commissioner 2008 SC(HL) 184 - FOI; Data 
Protection

Somerville v Scottish Ministers 2008 SC(HL) 45 - damages for breach of ECHR right

Megrahi v HM Advocate 2008 SCCR 358 - disclosure and public interest immunity

Tehrani v Secretary of State for Home Department 2007 SC(HL) 1 - jurisdiction in Scotland and 
England

Smith v Scott 2007 SC 345 - prisoner votes

Fayed v Lord Advocate 2004 SC 568 - public inquiry into Princess Diana's death

Human Rights and Constitutional

ANS v ML [2012] UKSC 30 - competence of Scottish Parliament

Alison v HM Advocate [2010] UKSC 6 - disclosure

MacInnes v HM Advocate [2010] UKSC 7 - disclosure

MacLean v HM Advocate [2009] HCJAC 97 - police interview

Murtagh v HM Advocate [2009] UKPC 36 - disclosure

Burns v HM Advocate 2009 SLT (PC) 2 - delay

Spiers v Ruddy 2009 SC (PC) 1 - delay

MacDonald, Dixon & Blair v HM Advocate [2008] UKPC 46 - disclosure

Goatley v HM Advocate [2008] JC 1 - extradition, European arrest warrant

DS v HM Advocate 2007 SC (PC) 1 - disclosure

Millar v Dickson 2002 SC (PC) 30 - waiver

HM Advocate v McIntosh 2001 SC (PC) 89 - presumption of innocence

Brown v Stott 2001 SC (PC) 43 - privilege

Intellectual Property

Arrow Generics v AKZ0 Nobel [2006] CS0H 146 - patent action

William Grant & Sons v Glen Catrine 1999 Scot CS 196 - passing off

Alba Diagnostics v Buchanan 2003 SC(HL) 9 - patent action

Media

Barry v News International 1995 SLT 590 - jury trial defamation

mailto:info@axiomadvocates.com
https://www.axiomadvocates.com/
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Lord Advocate v The Scotsman Publications [1990] AC 812 - confidentiality

A number of interlocutory hearings pre-publication and contempt issues

Advocates Courts & Tribunals

Supreme Court; House of Lords; The Privy Council; European Court of Justice; High Court; Court of 
Session; Competition Appeal Tribunal; Registration Appeal Court; Arbitration; Mediation; SPL/SFA.

Publications

The Davidson Review of UK Implementation of EU Regulation (2006, produced for UK Government).
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PNLA speech at Edinburgh Conference remote 

 

I want to discuss recent developments in the law insofar as it has impact on governance, ministerial 

responsibility, judicial appointments and the practice of law – possibly rather a lot for a short 

presentation.    

It seems to me that recently a number of the assumptions on which the law has been 

thought to rest have become unmoored.   

I will start with the extraordinary case in Scotland of prosecutions of accountants and others 

who advised on the acquisition of Rangers FC.  In an earlier part of my career,despite no 

especial affinity for the round ball game, I found myself frequently instructed in various 

disputes between and within the clubs.  For the combination of irrational passion, 

embittered rivalry and adventurous financing, football was difficult to beat.  Nonetheless the 

events involving the Rangers case still managed to take me by surprise.   

 

  

1. The case to which I refer is Whitehouse and Clark v The Lord Advocate [2019] CSIH 52  Two 

accountants are suing in respect of their prosecution in Scotland.  Malicious prosecution  – 

liability of Lord Advocate 

First explain LA role for non Scots lawyers – not Attorney General – hybrid role - minister of 

SCGov but also head of prosecution and not merely titular but has a direct executive role in 

prosecution and indeed may appear in court conducting the prosecution.  Parenthetically, I 

have wondered why this political role combined with a direct prosecutorial role has never 

been challenged thus far on grounds of apparent bias given cases can arise where the 

political interest in prosecution is strong.  With the current Sturgeon/Salmond combat this 

point seems to have finally attracted some interest.   

Whitehouse and Clark had advised in respect of an acquisition of Rangers.   Rangers  entered 

administration and the two accountants were appointed administrators. Becoming 

concerned that the proposed acquisition had proceeded on an unlawful basis – illegal 

financial assistance-  they informed the police of their concerns and as administrators raised 

various proceedings. They continued to inform the police.  Some 2 years later they found 

themselves being arrested at one dawn in their homes in England and removed to Glasgow, 

arrested, charged and detained in custody over the weekend on grounds of involvement in a 

fraudulent scheme and attempt to pervert to course of justice.  They were detained again 

the following year, one at home in England and again taken to Glasgow. The other 

surrendered to detention in Glasgow on return from holiday.  The story continues over the 

years with the accountants raising reparation claims against the Lord Advocate and the 

police based on the proposition that there was no evidence on which to prosecute them. In 

particular they asserted a degree of recklessness on the part of the Crown amounting to 

malice. 

Matters progressed slowly with the prosecution.  As for the civil claim the Lord Advocate 

pleaded  immunity from suit by virtue of his office – based on a decision in 1961 which 

appeared to interrupt a broadly held view – going back to Justinian- that although it had 

apparently never happened in Scotland there could be liability for malicious prosecution.   

 



A bench of 5 judges including the 2 most senior Scottish judges explained on appeal the 

1961 case was an error  (the judgment of the Lord President is worth reading as an erudite 

consideration of the liability of both prosecutors and judges for malicious acting.)  

 

To the surprise of quite a few, a year after the decision, the Lord Advocate announced that  

the prosecutions were in fact malicious, an apology would be provided and furthermore 

damages would be paid – this turned out to be £10.5m for each claimant and net of tax.    

 

What one does find in the judgment is a clear line that actings that are malicious and 

without cause give a basis for liability.  I suggest this case has rather more in it than sorting 

out an error made by the Scottish court back in 1961.   

 

2. Remember the Lord Advocate is a minister of the Sc Gov.  Malice, which may incorporate 

recklessness, is certainly asserted form time to time in the political arena not only in 

Scotland.  In a more intemperate alternatively more challenging political environment one 

can see the potential for the UK’s courts being deployed as another arena for political 

conflict.  One notes the Americans have raised use of the courts for political disputation to 

an art form.    

The Court in Whitehose  rejected the ‘floodgates’ argument advanced by the LA but short of 

a flood there may nevertheless be a more frequent resort to the courts on political matters.  

At present for example, the PM’s  exoneration of Home Secretary Priti Patel in the row 

about treatment of a senior civil servant is under review.   I do not recollect any previous PM 

facing such a challenge.   

One may perhaps see the potential for an argument of recklessness amounting to malice 

being developed in such situations.  Governance becomes more tricky as a result.   

  

3.  Perhaps the most significant resort to the UK courts concerning governance in recent years 

was of the Cherry/Miller case bringing together Scottish and English decisions before the 

UKSC.   These cases were of course to produce the somewhat incendiary judgment on the 

prorogation of Parliament by PM Johnson.   

I say ‘incendiary’ as the Supreme Court in effect was prepared to overturn an overtly 

political  prime ministerial decision – the very heart of executive power.  One does note the 

Scottish Appeal Court had been quite prepared to go down this road whereas the English 

Divisional Court had treated the argument as more or less hopeless.  I will not examine the 

decision itself in depth but rather look at its wider effect.  

In one sense the Supreme Court produced an answer that could be seen as plain vanilla.  It 

founded on most basic constitutional analysis – the UK is a democracy based on 

parliamentary sovereignty; the executive is accountable to Parliament; government is 

subject to the rule of law.  So far, so unremarkable. 

But where the decision was ‘incendiary’ was the Supreme Court’s rejection of what had 

thought to be the limit on prime ministerial power – namely the limit was confined solely to 

political accountability – the ballot box, no confidence votes – not the court.      This 

rejection proceeded on the Supreme Court’s application of legal logic to constitutional 

principle.  What might have been assumed hitherto as immune to judicial review is now seen 

as subject to basic constitutional principle.   

The incongruity is how the application of basic principle produced an ‘incendiary’ result – a 

result that comes to define justiciable limits to prime ministerial power.  It might be thought 

the application of basic principle would not produce any surprise.  



The government’s argument that this particular prime ministerial – prerogative -  power had 

not been subject to challenge before and that should be treated as off limits – that the 

power required to be subject to due deference to governmental assessments and so on – 

can now be seen as hopeless in face of conventional constitutional principle.   

And yet HMG perhaps understandably did not see the argument as hopeless when it went to 

court.   It may seem obvious now that government power cannot be simply unfettered 

where constitutionally the executive must be accountable.  But nonetheless the impact of 

the decision is still remarkable.   

The application of basic principle can nevertheless produce ground breaking results. 

 

4.  Needless to say such a momentous decision produced adverse comment.  The argument is 

advanced that Cherry/Miller must be seen as an unwelcome innovation revealing judicial 

activism.  Well that is a point of view but it can be repelled by pointing to the very basic 

foundation of the decision.  And yet the novelty of the decision itself is difficult to dispute.   

 

There is a kind of legal synergy at work where adding up a range of simple propositions 

cumulatively produces a far from unremarkable development.  What may have been 

assumed off limits to judicial intervention is now established as an area subject to the 

application of legal principle and the potential curb on executive power by the court. 

 

 

5.  Where previously the freedom from judicial review of prime ministerial power was widely 

assumed, where similarly the immunity from suit of Lord Advocate’s prosecution decisions 

had been assumed for some 60 years, one is obliged to recognize close scrutiny reveals 

these notions to have been unsound.  The paradox is these assumptions have been 

overturned by the application in both examples of fundamental principle.  The message is 

perhaps that our assumptions should be tested more frequently.  What does seem to be 

clear is that there is a greater willingness for assumptions to be challenged and for the 

courts to entertain these challenges while less willing to regard areas of executive action as 

off limits. 

 

6.  The increasing appearance of challenge to the executive whether from well financed 

individuals or from NGOs, crowd funded or otherwise, has become much more of a feature 

of the legal landscape.   

 

Recent interesting examples may be found in the successful challenge to government 

awarded contracts to supply PPE without competition, the current challenge to the awarding 

of contracts without competition to a company allegedly associated with Dominic Cummings 

– both advanced under the aegis of the Good Law Project.  In Scotland there is the recent 

dramatic challenge to whether an independence referendum can be held without the 

agreement of the UK Parliament.   

 

What at least to me seems apparent is that government is becoming more susceptible to 

external challenge.  This puts a considerable burden on the court – whether it is welcome or 

not. 

 

7.  Many years ago when judicial review had taken off a very senior civil servant explained to 

me that it was all very well for the judiciary to intervene in the governmental decision 



making but there would be a reaction.  He envisaged that this would come as a questioning 

of who were the judges and how was it they could impose their views on how government 

could act.  He foresaw correctly as it turned out that the selection of judges would come 

closer to the selection of senior civil servants, appointment by  ‘tap on the shoulder’ being 

replaced with a system of advertising for applications, management of applications and 

interviews of prospective candidates    

Well, we have that system of judicial appointment but still there is concern in various 

quarters as to the extent to which the judiciary may intervene, not least as a consequence of 

the Cherry/Miller decision and the various ngo challenges to political decision-making. 

 

8.  There remains however expressed disquiet about the role of judges where they are 

perceived to be making political decisions or possibly more precisely, decisions that have 

political effects.   

 

One argument developed most lucidly by Lord Sumption in recent years, is that there is or 

should be a clearly defined distinction of what is the proper function of government and that 

of the courts.  He sees the need for the distinction due to ‘the increasingly vigourous 

exercise of [the court’s] powers of judicial review’ and the differing perspectives of judges 

and politicians, the former concerned with specific cases the latter with problems viewed 

‘impersonally and en masse.’ 

 There is another less coherent line of argument against ‘judicial activism’ which seems to 

borrow extensively for its expression from the US ‘constitutionalists’ often found in the 

Republican Party but who in truth argue from a basis that has little resonance in the UK’s 

constitutional arrangements.  (There is no UK equivalent to the federalist papers to aid 

interpretation of a written constitution.)  The UK proponents of the argument assert that 

judges have no business interfering with government decisions and can end up in the 

vehement accusation that judges are ‘enemies of the people’.   It is somewhat difficult to see 

where this argument links to rule of law as a fundamental principle of the UK’s constitutional 

arrangements. 

 

9.  Be that as it may - Two recent consequences of these arguments may be identified.  One – 

government’s setting up of the Independent Review of Administrative Law; and two - 

political calls for selection of judges to be informed by a ‘political’ component.  

  

10.  I immediately accept that all governments tend to resist being told what to do by the courts.  

One of my first jobs on being appointed as Advocate General in 2006 was to take over from 

a government junior who was being put on the spot about the government’s position 

regarding prisoner voting rights following on ECtHR decision in  Hirst v UK 2005.   I was able 

on instruction to inform the court that matters were being considered as to how HMG would 

introduce an ECHR compatible prisoner voting regime.  4 years later at the end of the Labour 

government when nothing had been done to comply I noted some colleagues considered 

the best step was to leave it to the next, probably conservative, government.  And so it 

turned out.  That government however did not get round to changing the law, David 

Cameron pronounced the thought of prisoner voting rights made him ‘physically ill’. 

In 2019 however a more robust PM agreed voting rights for prisoners on temporary release 

or at home under curfew.  In 2020 Sc Parl passed a bill to permit voting for prisoners 

sentenced to 12 months or less.    Not exactly a rush over the 14 years to comply. 



And recent history does not suggest govt has changed much.  The govt reaction last month 

in response to a finding that the Health Secretary was held to have failed to publish 

multibillion pound contract PPE contracts was pretty much ‘so what?’   

 

11.  But turning to the Review -  it is UK wide and is tasked with assessing what should be the 

scope of judicial review.  The underlying notion seems to be that the potential for 

challenging government decision-making might be reduced – perhaps by limiting the 

consequences of any successful challenge and/or raising a financial barrier to challenge.  The 

Review’s introduction referred to, quote  ‘ensuring  [judicial review] is not abused to 

conduct politics by another means or to create needless delays.’ 

As an author of a review myself in the past, I am aware that reviews can disappear into the 

long grass and recommendations can end up being ignored or fall off ministers’ list of 

priorities.  Neverthless it seems clear what is the underlying ambition of this review – reform 

of what public law decisions may be justiciable.  The reform envisaged may be assumed not 

to be an expansion of the decisions amenable to judicial review.   And the timing of the 

Review perhaps suggests a reaction to the Cherry/Miller decision.  

 

12.  As for the policy floated perhaps astonishingly by then Attorney General Geoffrey Cox that 

‘there may very well need to be parliamentary scrutiny of judicial appointments in some 

manner’ -  this is quite breathtaking.  At least it may be said it is apparently not mainstream 

government policy but it has not completely died as an idea.   While it is true judges in the 

past were not infrequently appointed on political grounds – it was not done so expressly nor 

as a matter of political debate.  The reason for judicial appointment boards was in part to 

excise sub rosa political influence.  The notion that judicial appointments should be 

considered in the Parliament runs the considerable risk that party political considerations 

would determine outcomes.  The example of the US confirmation hearings, while possibly 

attractive to blood sport enthusiasts, can hardly be said to be necessary or desirable in the 

UK.  The US experience suggests the intimate investigation of candidates’ past actings and 

pronouncements for the purposes of point scoring and political advantage does little to 

improve the quality of judging.   One wonders how many candidates in the UK would submit 

to such an ordeal.  And what ultimately would be the objective?  A better quality of judge?  

Not a self evident result.  Judges favoured by the party then in the ascendant?  To what 

political end?  President Trump has found himself more than a little disappointed by his 

Supreme Court choices so even a pro tem political advantage may be illusory.   

 

13.  So where does this all take us?  More challenges to government seem to be the current 

trend.  Will HMG really try to curtail judicial review of its decision making or will those 

arguments float away like thistledown?  Will the enthusiasts for parliamentary scrutiny of 

judicial appointments be silenced?  Will accusations of malicious conduct on the part of 

ministers breed a new line of attack in what looks to be a more polarised political 

environment? 

 

 

14.  I don’t have the answers unsurprisingly.  
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Nicholas Davidson QC is a commercial litigator, mediator and arbitrator who has been described in the Legal 500 as being
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"Breathtaking intellect"
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As someone interested in and aiming to maintain high awareness of economics and finance Nicholas has a keen interest in
commercial matters.  He is involved not only in pure financial or interpretation litigation (a case of particular satisfaction to him was
AIB Group (UK) plc v. Martin and Gold [2001] UKHL 63) but also in very tough business disputes.  In Ross River Ltd v Cambridge
City Football Club [2007] EWHC 2115 Ch he acted for the Club in establishing that a transaction in relation to its ground had been
affected by bribery and fraudulent misrepresentation.  He acted for Newcastle Airport in a high profile claim (settled the day before
trial) against its former Chief Executive and the Estate of its Finance Director seeking to recoup in respect of multi-million bonuses
which had become payable on a refinancing.

Insurance & Reinsurance

Nicholas regards the interpretation of documents as an exceptionally interesting area, and is intrigued by the challenges, including
those of professional indemnity policies with the requirements to conform to Minimum Terms, not to mention the special context of
solicitors’ policies’ with the Assigned Risks Pool policy in the background.

Nicholas has extensive experience, as advocate and arbitrator, of insurance law, especially professional indemnity insurance law,
and the practical operation of policies, including dishonesty issues and the potentially vexing subjects of “notification” of
circumstances and the composite nature of the insurance.  Recent work for Quinn Insurance has seen cases which have interested
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many – William McIlroy (Swindon) Ltd v. Quinn Insurance Ltd [2010] EWHC 2448 (TCC) (arbitration clause; time bar; relevance
of ICOB; now on its way to the Court of Appeal); Quinn Insurance v. The Law Society [2010] EWCA Civ 805 (on the extent to
which insurers can access documents, on which decision  he has delivered explanatory talks to the British Insurance Law
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with issues as to the handling of subsequent arbitrations.
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Nicholas Davidson QC is a commercial litigator and arbitrator who has been described in the Legal 500 as being “a class act with
tremendous presence and gravitas in court” (2020) and “an exceptional silk” (2019) with “a charming manner, which puts
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technical knowledge is first rate. He gets right into it himself, so he’s a great leader to work with, and brings tremendous
enthusiasm.” “He is very effective and has a sensible, smooth approach. He has gravitas and is able to lead in a way that lets
some of the heat out of the situation.” (2020)

Also as “one of the leading trial lawyers of his generation with excellent client skills” (2015), displaying “mastery of the law
and practice of insurance” (2011); and in Chambers and Partners as “a great leader” (2017) “extremely competent, user-
friendly and authoritative” (2016) and “a must-have barrister who is mustard when it comes to identifying the salient points”
(2010) and a “master cross-examiner” (2011) and “a sensational cross-examiner and advocate” (2013). He is equally at home in
trial work and in appellate work at all levels (“listened to” was another).

Accountants, Auditors & Actuaries

Nicholas has frequently worked with accountants on numerous aspects of litigation, often to do with company valuation issues (a
notable early case was involved successful defence of a share valuation claim where the claimant’s expert was perhaps the then
doyen of share valuation, Bruce Sutherland: Whiteoak v. Walker (1983) showed that if a company’s articles required a valuation to
be carried out by a generalist accountant he was not to be judged as if he had held himself out as a share valuation specialist).

In 2016 he led for the claimants in one of The Lawyer’s “leading cases of the year”, Harlequin Property (SVG) Ltd v Wilkins
Kennedy, in which Harlequin recovered more than £9 million in a case which the Judge described as having been defended
“stubbornly” [2016] EWHC 3188(TCC) [2017] 4 WLR 30.
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Nicholas’ most recent case in this field involved an 8-figure claim for a broker’s client whose insurers were admittedly entitled to
avoid for non-disclosure, the issue being how the non-disclosure had come about.

Financial Services Professionals

Nicholas’ considerable experience of, and great interest in, financial services claims has perhaps had an emphasis on investment
management or advice, where he has acted for both claimants and defendants (usually in arbitrations).  Being himself a trustee of a
defined benefit pension scheme, he has to be able to understand the investment challenges for trustees and managers, and to be
aware of legislative and administrative background.    He has acted for a major financial adviser in defence of a split caps claim, and
for various individuals who, having sold successful businesses, made or are making claims against leading investment houses when
their investments disappointed by 7-figure sums, and for other individuals whose investments are said not to have been tailored
suitably; certain pension issues following the demise of a business, and issues relating to offshore investment funds, have been
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Pension Scheme).
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relished the valuation challenge in Hartle v. Laceys [1999] Lloyd’s Rep. P.N. 315, in which he effectively had to argue both sides’
cases in the Court of Appeal as the appellant was unrepresented, in which the evidence was that for a significant period following a
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Not so common common law
9 July 2019
Not so common common law, suggests Nicholas Davidson: Interest, the Scots in the House of Lords and the English in the Court of
Appeal.
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Cat is the only solicitor to have won the prestigious title of “Solicitor of the 

Year” twice. Prior to joining MBM in 2008, she spent several years in a large 

litigation practice in Edinburgh, before becoming an Advocate at the Scottish 

Bar in 1998. 

She spent 10 years in busy practice as an advocate before joining MBM, and 

having undertaken cases in the Sheriff Court, the Court of Session and the 
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The legal consequences of the rise in online fraud. 

Online fraud has been on the rise for a good number of years, and solicitors, with transactional 

money passing through their accounts, are an obvious target. The pace of attacks has quickened in 

the past year with the advent of lockdown and the majority of solicitors working from home. The 

most obvious culprits, the fraudsters themselves, are usually long gone, their cash safely withdrawn 

or transferred to a jurisdiction where the money cannot be traced. In practical terms, they are 

beyond reach. So who else is there to blame?  

The obvious targets are either the banks, or the solicitors themselves.  

 

Solicitors’ Liability  

 

A landmark decision in the English courts in 2016, Purrunsing v A’Court (a firm) and another [2016] 

EWHC 789 (Ch) , found in favour of the claimant against his solicitors and held that “when exercising 

discretion regard must be had to..considerations such as the financial strength of the loser, and the 

availability of insurance to meet the loss”. 

 In that case, a firm of solicitors (“A”) were instructed to sell property by a fraudster (who did not in 

fact own the property) who said he needed to conclude a sale quickly. A carried out ID checks on the 

fraudster who “passed” – he had provided a copy of his passport but this turned out to be forged, 

and utility bills provided in his name were for a different property. 

A marketed the property and quickly found a potential buyer (“B”). However, B’s solicitors began 

asking a few searching questions about the fraudster’s employment. A raised these with the 

fraudster who took fright and announced that he no longer wished to sell to B. 

The judge criticised A for not picking up on what he said ought to have been a big red flag: despite 

the fraudster insisting he wished a quick sale the judge said it was obvious that it was exclusively the 

request for information about employment that caused the fraudster to withdraw from the sale. A 

continued to market the property. Within a fortnight, another buyer, Mr Purrunsing (“P”) was 

found. He had agreed to pay cash from sums raised from a number of sources. P’s solicitors, House 

Owners Conveyancers Ltd (“HOC”) had searched the relevant register and realised that the property 

had no security over it. They wrote to A to say that they assumed that there had been a Deed of Gift, 

but did not, however, pursue this. In due course the sale completed. HOC transferred the purchase 

funds from their client to A, who in turn transferred the funds to a Dubai account on the instructions 

of the fraudster. The fraud came to light when an attempt was made by HOC to register P’s title. 

P sued both A and HOC. The trial judge held that both were liable, although on slightly different 

bases. A was liable for “breach of trust” for transferring the money over to the fraudster which was 

described as a “strict liability” offence: this meant that the obligation in relation to purchase money 

was an absolute obligation not to release money before completion, and A had breached this 

obligation. 



The trial judge also upheld P’s claim for damages for breach of contract and negligence against HOC, 

because HOC had not passed on to P information that indicated that in all the circumstances the 

transaction was risky.  

Purrunsing was followed in January 2017 by a decision against the venerable firm of Mishcon De 

Reya, (Dreamvar (UK) Ltd v Mishcon de Reya and others [2016] EWHC 331 (Ch)) who were ordered 

to pay more than £1m to a claimant who had been the victim of an ID fraud, again on the basis of 

breach of trust.  

Mishcon (“M”) were acting for a purchaser client buying property apparently being sold by Penny 

Hastings. The real Penny Hastings rented the property to tenants and the supposed seller was 

merely the tenant. The fraudster had changed her name by deed-poll to “Penny Hastings” after 

signing the lease. This meant the solicitors acting for the fraudsters were able to match the 

fraudster’s ID to the registered title interest for the property, and to the utility bills. After the 

purchase price of £1 million had been paid over to the fraudsters, it transpired that they did not own 

the property and M’s client’s money was lost. 

At trial, the judge held that both firms involved on either side of the transaction had acted honestly 

and innocently. However, as M had insurance to cover the loss suffered in full, the “only practical 

remedy” open to the client was to sue M, who were held to be in breach of trust in releasing monies 

to the fraudster, again because of an implied term that monies would only be released on 

completion.  

Although in Mishcon the firm was held not have been negligent, as they were said to have 

committed a breach of trust, the practical effect was just the same as if the firm had been found to 

have been negligent, with a £1 million award made against it in favour of their client.  

Mishcons appealed and given its importance to all conveyancing practitioners, but specifically 

smaller practices,  the Law Society intervened so as to be able to make representations on behalf of 

the profession. The first instance decision in the High Court had caused shockwaves.  In July 2018 

however, the Court of Appeal upheld the finding against Mishcon clarifying that, even though 

Mishcon acted honestly, in exercising its discretion under Section 61, the Court is  entitled to 

compare the effect of the breach of trust on both parties. Mishcon was far better placed to cover 

the liability as it had professional indemnity insurance of at least £3 million pounds. Releasing funds 

to a fraudster will therefore amount to a breach of trust. 

Neither Purrunsing nor Mishcon has yet been followed in Scotland, but it seems only a matter of 

time. The Law Society has issued Guidance on Cyber Security and a number of articles have 

appeared regularly in the Law Society Journal on fraud risk since 2014. It is clear that awareness of 

fraud in the context of solicitors firms is now heightened. 

To reduce the risk of a Purrunsing or Mishcon judgment, law firms need to ensure that they have 

robust risk management procedures in place., and I’ll come on to look at these. As an example, in 

Purrunsing, questions asked by B about the seller’s Abu Dhabi employment, resulted in the fraudster 

taking fright and refusing to progress the sale to B’s client – little help to Mr Purrunsing but good 

news for B. 

 



The Standard of Care 

So what would a case against a solicitor look like? What is the standard of care in practical terms? 

The starting point is of course that the standard of care and skill which can be demanded from a 

solicitor is that of a reasonably competent and diligent solicitor. The classic statement of the 

standard of care as we all know is set out by Lord President Clyde in the well-known case of Hunter v 

Hanley [1955] ScotCS CSIH_2 . 

This standard of care has, of course, been applied in cases against solicitors for many years. 

Could a higher standard be applied? Arguably it could in certain circumstances. If the solicitor 

undertakes work with a degree of specialism, the standard is that of the reasonable practitioner 

specialising in that field.  In Eckersley v Binnie & Partners [1988] 18 Con LR 1 , Bingham LJ said: “The 

law requires of a professional man that he live up in practice to the standard of the ordinary skilled 

man exercising and professing to have his special professional skill”.   

Thus, in Matrix Securities Ltd v Theodore Goddard [1998] STC 1, the English Court was required to 

consider the conduct of a London City firm giving tax advice. The Court held that the firm should be 

judged by the standard to be expected of a reasonably competent firm of solicitors with a specialist 

tax department.  Similarly, Wright v Lewis Silkin [2016] EWCA Civ 1308 held that the solicitors had 

been bound to provide the level of skill and expertise of a London City firm specialising in complex 

transnational employment law. Such a position is consistent with principle on the basis that the 

specialist holds himself out as adhering to a higher standard.  

So what would be expected of a solicitor acting with ordinary care in the context of fraud and fraud 

prevention? In 2021 there is now a substantial body of literature on the risks. For example the 

Journal of the Law Society of Scotland very recently highlighted this topic in January, setting  out 

some really terrifying anonymised examples of firms falling victim to fraudulent scams. However, 

articles like this have been appearing in the Journal going back as far as 2014. 

It is clear that the need for awareness is now heightened by the impact of working online from 

home. Such awareness is present both in the mind of the general public as well as the legal 

profession. As a result, solicitors are in the main, clearly aware of the risk and, if they are not, they 

should be aware. At the very least, they should have addressed their own cyber security measures 

from an overall risk management perspective.   

Guidance such as the JLSS article is plainly not regulatory in character but nevertheless the guidance 

has an impact in terms of heightening awareness and so heightening the duties on solicitors. The 

coverage of fraud in money transfers has been a recurring theme in the Journal and all solicitors, 

regardless of age and experience are expected to keep themselves aware of developments in their 

chosen fields as part of continuous practice development. An ordinary solicitor exercising reasonable 

skill and care ought therefore clearly to be aware of the fraud risk involved in money transfers both 

from and to solicitors, and this informs the duties now incumbent on solicitors. 

The available literature identifies a number of safeguards that firms should as a minimum be taking 

in light of the increased risks of cyber fraud. These include:  

 



i. the need to be alert to the possibility of e-mail interception;  

 

ii. the need to be alert to subtle changes in the client’s e-mail address which are designed to 

deceive;  

 

iii. to ensure that awareness of the risks of cyber fraud among staff is an essential part of a 

firm’s risk management procedures;  

 

iv. if bank details are to be sent by e-mail, these should be sent by encrypted message with a 

password, if practicable;  

 

v. payment instructions need to be verified by means other than e-mail;  

 

vi. advise clients by means other than e-mail that if the firm’s bank details are changed by e-

mail, the client should verify that information by speaking to the solicitor; and  

 

vii. advise clients why the verification process is important.    

Where the solicitor has not adhered to these safeguards, it seems increasingly likely, with the 

growing proliferation of advice and warnings, that they will have fallen below the Hunter v Hanley 

test in failing to put in place appropriate safeguards to minimise the risks of cyber fraud.  

 

Bank’s liability in negligence where fraud is perpetrated 

Another consideration is whether there could be any liability on the part of a bank for negligence in 

permitting the fraud to take place. As a matter of general law, a bank is under an implied contractual 

duty of reasonable skill and care in its dealings with its customer, which suggests that in principle, 

negligence could arise. 

In Barclays Bank v Quincecare Ltd (1992) 4 All ER 363 the court held that as part of that duty, the 

banker was bound to refrain from executing an order if they had reasonable grounds for believing 

the order was an attempt to misappropriate the customer’s funds. The logical consequence of such a 

duty is that commercially reasonable security procedures should be put in place to identify such 

grounds, and in particular, that banks engaged in online banking ought either to have some manual 

oversight on suspicious transactions, or at the very least to invest in software which automatically 

red-flags payments which possess certain characteristics of fraud. 



A number of recent US decisions have echoed this approach, emphasising the need for a bank to put 

in place enhanced security procedures. Then in 2019, the UK courts upheld a “Quincecare claim”. 

Although the Quincecare duty had existed for around 30 years, Singularis Holdings Ltd (in official 

liquidation) v Daiwa Capital Markets Europe Ltd [2019] UKSC 50 was  the first case in which it has 

been found to be breached, when the Supreme Court upheld the lower courts’ decision that a bank 

had no defence to a claim that it had breached its Quincecare duty of care to its customer. 

Daiwa Capital Markets Europe Ltd, the London subsidiary of a Japanese investment bank and 

brokerage firm, made eight payments totalling approximately $204 million out of money held to the 

account of its client Singularis Holdings Ltd, a company set up to manage the investments of Saudi 

Arabian businessman Mr Al Sanea, in circumstances where there were “many obvious, even glaring 

signs that Mr Al Sanea was perpetuating a fraud on the company” and that he was using the funds 

for his own purposes and not for the benefit of Singularis. 

The instructions to make the eight payments had been given with the approval of Mr Al Sanea, the 

sole shareholder, the chairman and a director of Singularis. Shortly after the payments were made, 

Mr Al Sanea placed Singularis into voluntary liquidation. The official liquidators of Singularis brought 

a claim against Daiwa. 

The High Court concluded that, in executing the payment orders, Daiwa had breached the 

Quincecare duty of care that it owed to Singularis. In particular, it concluded that any reasonable 

banker would have realised that Mr Al Sanea was defrauding the company and using the funds for 

his own purposes, and that there was a failure at every level within Daiwa, a finding that was not 

challenged in the upper courts. The failings included that: Daiwa was aware of Singularis’s severe 

financial difficulties at the time of the payments; Daiwa was aware that Singularis might have 

substantial creditors with an interest in the money; there was plenty of evidence to put Daiwa on 

notice that there was something seriously wrong with the way that Mr Al Sanea was operating the 

Singularis account; and Daiwa was alive to the possibility that the payments were not for legitimate 

expenses. 

Despite all of this, and despite Daiwa’s head of compliance noting that Daiwa should be cautious 

about any payments made in and out of the account and should ensure that they related to normal 

business activities, Daiwa made most of the payments without any investigation and some of the 

payments after only initial investigations, without reviewing the material received from those 

investigations. The court concluded that Daiwa had acted recklessly in failing to make such inquiries 

as an honest and reasonable man would make. Although the High Court considered that there was a 

clear breach of the Quincecare duty, it reduced the damages payable by Daiwa by 25% for 

contributory negligence on the part of Singularis. 

Following Singularis, however, a very recent English High Court case from 2021 has not only refused 

to apply Quincecare on the facts, but appears to have significantly restricted the ambit of the 

Quincecare decision. 

 

 

 



Philipp v Barclays 2021 EWHC 10 (Comm). 

Mrs Philipp and her husband were victims of an elaborate fraudulent scam involving Authorised 

Push Payment (APP) transactions. The fraudster purported to be a FCA employee working alongside 

the NCA in an investigation into an internal fraud at HSBC (Dr Philipp’s bank). The couple were told 

by the fraudster that they had to remove funds from their account to assist with the investigation. 

They were told that they could not alert anyone – including the police – to the investigation.  

Dr Philipp transferred £900,000 to his wife, of which she subsequently made multiple transactions 

totalling £700,000 from her Barclays account to accounts in the UAE on the instructions of the 

fraudster. On realisation that they had been victims of fraud, the Philipps reported the matter to the 

police and Mrs Philipp sought to recover her losses from Barclays and raised proceedings against the 

Bank. Mrs Philipp’s position was that the Bank breached its duty of care to her as per Quincecare as 

it was put on inquiry to the fraudulent activity and failed to take steps to prevent the transactions, 

causing her loss.  

The Bank applied to the High Court for Mrs Philipp’s case to be struck out and for summary 

judgment in its favour. The Bank’s position was that the Quincecare duty relied upon by Mrs Philipp 

was not owed to her by the Bank, and it was not required to prevent the fraudulent transactions. 

The decision by the trial judge significantly limited what has become known in the legal profession as 

the Quincecare duty.  This latest decision seeks to limit the duty to situations of attempted 

misappropriation of the customer’s funds - effectively ‘in-house’ fraud by an employee.  

Taking support from Singularis,  the application of that duty is, according to this new decision, within 

a much narrower sphere than had previously been thought to be the case.  It would, on the face of 

it, not apply to authorised payments made to third parties without the complicity of a company or 

bank employee. 

It is important however to note that, in the relevant passage in Quincecare, the court talked about a 

bank being "put on inquiry". It is clear from the same passage that a bank is not to be held liable 

where the doubt about the genuineness of the instruction is merely speculative: "if the bank does 

not have reasonable grounds for believing that there is fraud, it must pay." In that earlier decision 

the judge also accepted the proposition put to him by counsel which was "a bank is not required to 

act as an amateur detective". The Quincecare duty requires a bank to be alert to circumstances 

which might mean that they should not authorise the payment. In Philipp, it was held that the 

factual circumstances did not present a reason not to authorise. Accordingly, the Court found in 

favour of the Bank and dismissed the claim, commenting that the Quincecare obligation might be 

qualified only where the Bank could be said to be ‘acting recklessly in failing to make such inquiries 

as an honest and reasonable man would make’. 

Key points from Philipp therefore are as follows: 

 

1. A Bank’s primary duty to its customers is to implement their instructions. The Quincecare 

duty is secondary to this and doesn’t automatically permit a Bank not to comply with a 

mandate – Quincecare only applies where there are reasonable grounds for believing that 

an attempt is being made to misappropriate funds.   



2. The law cannot impose burdens which constrain banks from processing transactions and 

Quincecare does not require them to act as amateur detectives, in the name of preventing 

fraudulent activity.  

3. In the absence of an industry-wide banking code dealing with when it may be appropriate to 

‘second guess’ a customer’s intentions, it was difficult for the court to identify when a bank 

should or should not second-guess.  

4. In principle, and subject to one qualification which I’ll come on to, the Quincecare duty does 

not extend to circumstances where the payment is genuinely authorised by the customer. It 

can only be invoked where the attempt to misappropriate funds is done by an agent of the 

customer. It cannot in principle protect banking customers from their own decisions.   

5. However, the Philipp restriction to the Quincecare duty appears not to apply where there 

are, or could be said to be, reasonably grounds for believing that there may be fraud. Thus, if 

factually, the Bank has been put on notice of “reasonable grounds” but has ignored those 

reasonable grounds, and can be said to have acted recklessly in failing to make such inquiries 

as an honest and reasonable man would make’, it may be possible to argue that factually 

Quincecare/Singularis still applies in an unqualified way. What that actually means in a 

practical sense, however, is unclear. In particular, we do not know: 

(i) what would constitute reasonable grounds for suspicion (given what did not 

constitute reasonable grounds in Philipp) nor 

(ii) when an “honest and reasonable man” would be expected to make inquiries 

(iii) what those inquiries would be expected to be. 

 

Philipp has been granted permission to appeal on a wide range of grounds and a hearing date for the 

Appeal is likely to be set down within the next 3 months, although the Appeal hearing is unlikely to 

take place this year. 

Meantime, what will this mean for Scotland? It’s an open question as to whether the Scottish courts 

will follow Philipp at first instance; or plough their own furrow; or simply wait for the outcome of the 

Appeal Hearing. For now, though, it seems likely that claims against Banks for negligently 

transferring funds to fraudsters will face an uphill battle. Where it can be demonstrated that the 

Bank were put on notice that there were at least reasonable grounds for believing there is or may 

have been fraud, it ought  to be possible to argue that there is a duty on the part of the Bank to 

make inquiries (that an honest and reasonable banker would make) and it follows then that if 

inquiries were not made, it may be possible still to argue that the Quincecare duty applies in an 

unfettered sense and that in transferring funds, the Bank may be said to be negligent. I guess at this 

stage, all that I can really say is “watch this space” – and to comment that where there is 

uncertainty, it generally cuts both ways, and is almost always an opportunity for negotiation. 
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• Jury trials
• Punitive Damages
• Class Actions
• 50 States with 50 different sets of laws
• Elected judges (states) or politically-appointed judges (federal)
• The American Rule on costs (i.e., each party bears its own costs, usually)
• Contingency Fees

What makes the US more volatile? 
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• Social inflation is the rising cost of claims as a result of social trends and views.

• Social inflation is demonstrated, in various ways, through:
– Increased/lengthier litigation
– Broader contract interpretation 
– Larger jury awards (“nuclear verdicts”)
– Litigation funding
– Negative public sentiment toward business
– Hard-hitting plaintiffs’ attorneys
– Billion dollar verdicts

• As a consequence, injured parties have a tendency to believe that they are entitled to larger 
amounts

What is social inflation? 
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• Over the past several years, there has been an increased amount of litigation 
involving:

• Pharmaceuticals (i.e., opioids and talc)

• Sexual abuse claims 

• RoundUp and Glyphosate

• Mass shootings 

• Sports concussions

• Wildfires

Social Inflation: Litigation Topics
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• According to a 2019 article from the Financial Times, the “median cost of the top 50 [single 
plaintiff] bodily injury verdicts in the US rose from around $28m in 2014 to just over $54m [in 
2018.]”  

• In 2019, the Wall Street Journal reported “a more than 300% rise in the frequency of verdicts 
$20 million or over in 2019 from the annual average from 2001 to 2010.”

• For example:
• $9 billion Actos verdict against Takeda Pharmaceutical and Eli Lilly & Co. (2014)
• $4.7 billion Talc verdict against Johnson & Johnson (2018)
• $8 billion Risperdal verdict against Johnson & Johnson (2019)
• $2 billion RoundUp verdict against Bayer/Monsanto (2019)

Social Inflation: Nuclear Verdicts 
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• Opioid Lawsuits 
• Track One-A bellwether cases (just two lawsuits filed by two Ohio counties) settled for $260 million
• Global settlement for the “Big Three” opioid distributors could be more than $25 billion
• Purdue’s November 2020 Settlement has an approximate value of $8.3 billion

• Mass Shooting Lawsuits
• MGM (alone) settled for $800 million 

• Glyphosate
• Bayer settled thousands of past and future claims for $12 billion
• Monsanto is attempting tor resolve all past and future claims for up to $9.6 billion

• Sexual Abuse Claims
• Michigan State University agreed to pay $500 million to the victims of Larry Nassar.
• University of Southern California agreed to pay $215 million to settle claims regarding Dr. Tyndall 

(note: these resolved only a small fraction of claims against the University).

Social Inflation: Nuclear Settlements 
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• Many of these nuclear verdicts and settlements come from US “judicial hellholes,” which 
according to the American Tort Reform Foundation include, among others: Philadelphia County, 
New York City, California, Louisiana, Missouri, Illinois Counties, and the Panhandle of West 
Virginia.

• These judicial hellholes are generally known for exhibiting biased behaviors in mass tort claims 
(e.g., between 2019 and 2020, Philadelphia County juries rendered a $8 billion verdict in 
Risperdal lawsuits and multi-million verdicts in pelvic mesh lawsuits). 

• Many are hotbeds for costly and expensive asbestos litigation (e.g., Philadelphia, New York, 
Cook County, and California). As of 2020, more than 28% of all asbestos filings nationwide were 
filed in Madison County, Illinois. 

• Judicial scandals stemming from lack of transparency and the involvement of judicial 
appointments are fairly well-known in Louisiana and parts of West Virginia.

Social Inflation: Judicial Hellholes 
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• The Flood of Sexual Assault/Abuse Claims 
is emblematic of Social Inflation

Major Initial Figures Include: 
• Bill Cosby

• Bill O’Reilly

• Roger Ailes

• Donald Trump (Access Hollywood Tape)

• Harvey Weinstein (NYT Article)

Why Now and Why is It Different This Time?
• Election of Trump

• Social Media

• Women Organized to March on Washington

• Major Hollywood Producer/Multiple high profile victims

• Consequences enforced against offenders

• Safety in numbers (encourages victim reporting)

• Effecting profitability of companies 

• Large payments made to previous accusers gives credibility 
to new claims

https://www.fairobserver.com/region/north_america/me-too-sexual-harassment-harvey-weinstein-latest-news-32404/
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Case Study: Sexual Abuse Claims

Causes of social inflation include: 
• #MeToo Movement and Reviver Statutes (e.g., New 

York’s Childs Victim Act) have lead to thousands of 
sexual assault/abuse claims over the past 2 years, 
which represent one means of eroding tort reform. 

• Plaintiffs’ attorneys easily and more often target sexual 
abuse victims through aggressive advertising 
campaigns.

• Litigation funding encourages longer, expensive 
litigation.

• Public sentiment favors and sympathizes with victims, 
which emboldens them to push for trials in lieu of early 
settlements.
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• Over 3,500 opioid lawsuits

• Exposure is unprecedentedly large
– Oklahoma trial against a single defendant resulted in a $572 million judgment
– Track One-A bellwether cases settled for $260 million
– Global settlement for the “Big Three” opioid distributors could be more than $25 

billion

• Motivation of plaintiff attorneys to litigate to their fullest extent and put the 
intentional bad acts of Big Pharma on display

– Aimed at capturing the attention of juries
– Highlight social injustice and the need for social reform as a result of this public 

nuisance

Case Study: Opioid Claims
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• When/What – On October 1, 2017, a gunman opened fire on a crowd attending a music festival in 
Las Vegas from his Mandalay Bay hotel room. Shortly after in the fall of 2017, upwards of five 
separate lawsuits were filed by families of people who were killed or severely injured in the 
shootings.  That group of claimants increased to more than 4,000 people.

• Against Who/Whom? - MGM Resorts International (hotel operator) and its subsidiary, Mandalay 
Corp.; Live Nation (the concert promoter); Slide Fire Solutions (manufacturer of bump stock 
device used by the shooter to transform semi-auto rifle into automatic)

• Claims - (1) Negligent failure to properly manage the shooter’s activities while he was staying at 
the hotel; (2) negligent failure to train staff members and employ adequate security measures; 
and (3) negligent failure to provide adequate exits.

• Settlement – In September 2020, a $800 million settlement approved with respect to the claims 
against MGM. 

Case Study: Lawsuits Stemming from the 2017 Las Vegas Shooting
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• Many recent lawsuits have sought to expand the traditional scope of public nuisance claims.
– These suits allege injuries related to climate change, talcum powder, lead paint, vaping, and opioids. 
– It is often argued that the standards generally applied to establish causation in tort claims should not apply 

to public nuisance, but rather the existence of a nuisance and some nexus of that nuisance to the 
defendant is enough to establish liability.

• E-Cigarettes & Juul: MDL lawsuit against Juul in the Northern District of California.
– Hundreds of plaintiffs (school districts, Native American tribes, and municipal governments) allege that Juul

designed its e-cigarette products to give users higher doses of nicotine than those in combustible cigarettes 
while misleading the public by claiming they are safer than traditional cigarettes, and by improperly 
targeting youth.

• In 2020, in light of the COVID-19 epidemic, lawsuits have emerged where plaintiffs seek to 
establish public nuisance claims for workplace exposure to the virus.

– Palmer et al. v. Amazon.com Inc. et al., No. 20-CV-2486 (E.D.N.Y. 2020) (improper social distancing and 
sanitation at Amazon); Massey et al. v. McDonald’s Corp. et al., No. 2020CH04247 (Cook County, IL 2020) 
(improper COVID protocols at McDonald’s)

Case Study: Public Nuisance

PRIVILEGED & CONFIDENTIAL ATTORNEY WORK PRODUCT
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• More difficult to measure and predict loss

• Increased insurance rates and premiums 

• Change in reinsurance programs 

• Underwriting
• Reconsider coverage/renewals 
• Impose exclusions
• Renewed assessment of insured’s business 

risk
• Developing co-participation arrangements 

to share risks among insurers/reinsurers

Effects of Social Inflation

PRIVILEGED & CONFIDENTIAL ATTORNEY WORK PRODUCT
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• Key Areas of Continued Litigation: COVID-19, sexual abuse, opioids, global warming, 
climate change, other pharmaceutical claims (RoundUp/glyphosate, ranitidine), cyber 
claims, etc.

• Negative Sentiment Towards Insurers - Due to increasing costs in healthcare and 
now general liability.

• Changing Politics 
– It is important to be mindful of the change from a republican-led political 

environment in the US to a democratic one. 

– President Biden and his democratic Congress will attempt to pass new legislation 
designed to address “new” social wrongs and initiatives that likely have not been 
addressed in the past 10 years, with the key example being climate change & 
“green” initiatives.

Social Inflation In 2021

PRIVILEGED & CONFIDENTIAL ATTORNEY WORK PRODUCT
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• Approaches to combat social inflation include: 

• Selecting better juries

• Advocating tort reform 

• Supporting more appropriate judicial candidates (e.g., not those 
heavily-funded and swayed by the plaintiffs’ bar) 

• Selecting better cases for trial

• Selecting better jurisdictions and avoiding “judicial hellholes”

Combatting Social Inflation

PRIVILEGED & CONFIDENTIAL ATTORNEY WORK PRODUCT
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Matthew Pascall
Senior Underwriting Manager

E: matthew.pascall@temple-legal.co.uk T:01483 514428

and experience of the commercial legal sector and he is listed 

in the current Legal 500 as a Tier 1 barrister.

Matthew has been providing ongoing consultancy services to 

Temple Legal Protection for some time and therefore has prior 

insight into the company and has already established 

productive relationships with our clients. His knowledge of the 

commercial legal sector and litigation practice will be 

invaluable to the business, providing specialist experience to 

lead the commercial litigation insurance team.

Barrister Matthew Pascall is the 

latest addition to the expanding 

commercial team at Temple Legal 

Protection, joining as Senior 

Underwriting Manager from 

November 2017.

Matthew was called to the Bar in 

1984 and joined Guildford 

Chambers two years later. 

Spending more than 30 years in 

practice there, he has 

comprehensive knowledge



The experts in legal expenses insurance

www.temple-legal.co.uk

In partnership with

A Beginner’s Guide to ATE in Scotland

Matthew Pascall
Senior Underwriting 

Manager 
Commercial Team

Introduction 
Temple in Scotland
• Began developing ATE in Scotland in 2018

• Working with a Scottish firm, we have produced a Scottish policy

wording, proposal form and other documents specific to the Scottish

ATE market.

• We participated in the 2019 Scottish PNLA conference.

• We have made a number of visits to Scotland to meet Scottish firms and

understand how we can make ATE work in Scotland.

• We are getting more familiar with Scots law and the Scottish Courts

• We are familiar with professional negligence and delict isn’t too far

from tort!

The experts in legal expenses insurance

www.temple-legal.co.uk

In partnership with

Introduction

• Why a Beginner’s Guide?

• Has it been some time since you last insured a case?

• Some may be unfamiliar, some a bit rusty?

• Our experience is some fee earners in the same firm are familiar

with ATE and others much less so.

• Everyone needs to understand ATE, even if they refer cases to

brokers.

The experts in legal expenses insurance

www.temple-legal.co.uk

In partnership with



What’s it Do?

• Insures against your client’s liability to pay the other side’s legal

expenses – if you lose, we pay them

• Also insures your own outlays – if you lose, we pay them.

The experts in legal expenses insurance

www.temple-legal.co.uk

In partnership with

How do I get it?

• Just ask!

• Ask us for a Proposal form, fill it in and tell us all about the case.

• We may ask you questions, be wary of any insurer who doesn’t.

• We’ll give you an early, non-binding, indication of the premium

so you can discuss it with your client.

• Premiums for cases presented to us by PNLA members are

discounted.

The experts in legal expenses insurance

www.temple-legal.co.uk

In partnership with

What does it cost and when does the 
client pay?

• The premium is fully deferred and contingent, so…

• It is only paid at the conclusion of the case and only if the

insured wins.

• The premium available to PNLA members is discounted.

• It is based on a percentage of damages and is staged.

• The amount of the premium increases in stages as the case nears

proof.

• If a claimant is able to insure early, he or she will pay less.

The experts in legal expenses insurance

www.temple-legal.co.uk

In partnership with



What does it cost?

The experts in legal expenses insurance

www.temple-legal.co.uk

In partnership with

Limit of Indemnity: £150,000*

Stage of Premiums
Percentage of Damages for cases 

valued up to £150,000
Cases valued over £150,000

(ai) Pre-issue, after an Adjudication. 6%

Please refer to Temple

(aii) Pre-issue, without an Adjudication. 7.5%

(bi) Post-Issue, within 120 days of issue of proceedings. 12.5%

(bii) Post Issue, more than 120 days after Issue of 
proceedings but up to 45 days before proof.

17.5%

(c) Post Issue, Settles within 45 days of the proof or 
proceeds to judgement in the insured’s favour.

20%

How do we decide which cases to 
insure?

• We have to be satisfied that the chances of success are at least

60%.

• There has to be realistic chance of recovering damages in the

case of a win.

• We asses each case on the basis of the information given to us in

the proposal form, on any accompanying documents including

any pre-action correspondence.

• We do not insist on seeing counsel’s opinion but it helps to see

one if it’s available.

The experts in legal expenses insurance

www.temple-legal.co.uk

In partnership with

What sort of cases do we insure?

• Any professional negligence claim where the chances of success

are 60% or better.

• We have no particular “no go” areas.

• We can provide cover for up to £1m and for the right case, can

go much higher.

• We are experienced in insuring group litigation.

The experts in legal expenses insurance

www.temple-legal.co.uk

In partnership with



Will I lose control of the case?

• You do need our consent to accept, make or reject offers of

settlement and to issue or discontinue proceedings.

• We aim to work with solicitors and our mutual clients.

• We take care at the outset to make the right underwriting

decision.

• When the unexpected happens in the life of a case we have to

respond but will do so working with you to try and get the best

outcome for the client.

The experts in legal expenses insurance

www.temple-legal.co.uk

In partnership with

Settlements

• Most insured cases settle.

• We will always work with solicitors to get the best possible

outcome.

• We will not let a premium get in the way of a sensible

settlement.

• We will be pragmatic and are prepared to “share the pain” and

agree reduced premiums – other insurers do not do this.

The experts in legal expenses insurance

www.temple-legal.co.uk

In partnership with

Delegated Authority – What?

• We can give your firm the power to assess your cases and issue

ATE policies on our behalf without the need to refer them to us.

• You can issue proceedings, accept, make and reject offers

without reference to us.

• If a case takes a turn for the worse, we ask that you keep us in

the loop.

• In most cases, all we hear about is the arrival of the premium or

the occasional claim.

The experts in legal expenses insurance

www.temple-legal.co.uk

In partnership with



Claims

• The whole point of ATE is to have protection against a liability to

pay the other side’s legal expenses and outlays.

• We have met over 95% of claims arising out of commercial cases

(including prof neg claims) over the last few years.

• The process is reasonably quick.

• We’ve paid a £1.1m claim within 28 days of judgment.

The experts in legal expenses insurance

www.temple-legal.co.uk

In partnership with

Outlay Funding

• All outlays excluding counsel’s fees.

• 10% rate of interest.

• https://www.temple-legal.co.uk/solicitors/funding/litigation-

funding-calculator/

• Only available for cases we have insured.

The experts in legal expenses insurance

www.temple-legal.co.uk

In partnership with

Questions?

The experts in legal expenses insurance

www.temple-legal.co.uk

In partnership with
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Sean Sullivan Gibbs 
ARBITRATOR-ADJUDICATOR-EXPERT DETERMINER-DAB MEMBER 

           

 POSITION 

Director 

DISCIPLINE 

Quantum 

Contracts 

QUALIFICATIONS 

BSc Construction Management 

LLB (Hons) 

Post Graduate Diploma Arbitration 

Post Graduate Diploma Bar Studies 

LLM 

Barrister 

Direct members exam (QS) SCS  

Member ICE 

Assoc Fellow ICHEME 

Fellow RICS 

Fellow CIARB 

Fellow Assoc Arb 

Fellow CIOB 

Fellow CICES 

Fellow BIARB 

Bond Solon Accredited Expert Witness 

Specialisms/skills 

Expert Advisory / Witness 

 
 

Sean has held directorships and senior commercial positions with contracting and 

consultancy firms in the United Kingdom and Internationally. With over 30 years’ 

experience in the global onshore and offshore construction and engineering 

industries Sean has worked across the continents of Europe, Asia, Middle East, 

Africa and the Americas. 

He has acted as quantum expert before various dispute resolution tribunals 

including adjudication, dispute board, expert determination and arbitration. 

Sean holds a current Cardiff University Bond Solon accreditation and is a 

practising member of the Academy of Experts. 

Project experience includes major airport developments, industrial process plants, 

commercial developments, military and police installations, heavy engineering in 

respect of onshore and offshore oil & gas facilities and pipelines, highway 

interchanges, tunnels, leisure resorts, nuclear, water treatment and desalination 

plants, waste to energy, biomass, onshore and offshore windfarms, renewables, 

mines, ports, hospitals and rail/metro projects. 

Projects have been based on numerous standard and be-spoke Conditions of 

Contract, including the NEC/ECC Suite of Contracts, JCT Suite of Contracts, ICE 

Suite of Contract, FIDIC Suite of Contracts, I Chem E Suite of Contracts, ICC 

Suite of contracts and other EPC / Split EPC / EPIC / FEED / EPCM  /LSTK  

forms. 

He is actively involved with construction law institutes and organizations including 

The Adjudication Society, Society of Construction Law (UK), The International Bar 

Association, The Dispute Resolution Board Foundation, Construction Industry 

Council ADR Board, UK Adjudicators and HK Adjudicators. Sean also sits as an 

arbitrator and adjudicator and through this experience better understands what 

the tribunal expects from those giving evidence. 

Sean is a Liveryman of the Worshipful Company of Arbitrators and a Freeman of 

the City of London. 

sean.gibbs@hanscombintercontinental.co.uk 

+447722 643816 
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MULTI‐DISCIPLINARY EXPERTS
• ARCHITECTS 
• SURVEYORS
• ENGINEERS
• PROJECT MANAGERS
• CONSTRUCTION MANAGERS
• ACCOUNTANTS



EXPERTS APPEAR IN
• LITIGATION 
• ARBITRATION
• ADJUDICATION
• DISPUTE BOARD HEARINGS
• MEDIATION / CONCILIATION
• EXPERT DTERMINATION

Most claims for professional negligence will be 
supported by expert evidence on the question of 
whether the conduct of the professional met the 
relevant standard of care. 

Expert evidence is not required in all cases of 
professional negligence, however, the risk of not 
adducing expert evidence when it might assist 
the court must be balanced with the risk of 
being criticised for wasting costs.

Central to the decision as to whether or not to
call expert evidence at all should be
consideration of what will assist the court. The
court is unlikely to be assisted by expert
evidence where the judge is likely already to
have the necessary expertise (eg cases of
solicitors’ negligence).



Similarly, the court is unlikely to be assisted
where the alleged error is so obvious that an
expert witness is not necessary, or where an
expert is really only expressing his/her personal
opinion as to what (s)he would have done in the
position of the defendant.

Factual allegations do not require expert evidence!

In Darby Properties Limited v Lloyds Bank, the
claimant was not permitted to present expert
evidence in support of an allegation that the bank
had failed to provide the necessary information
about the risks associated certain products, which
required factual evidence instead of an expert’s
opinion.

The courts do not permit expert
evidence on issues that the court should
decide itself!

In Change Red Limited v Barclays Bank,
expert evidence regarding the definition
of “turnover” in a contract was held not
admissible, because this was a matter
for the judge to determine.



DUTY TO TRIBUNAL NOT CLIENT !

The primary duty of an expert witness is to the court; this
overrides any obligation to the instructing and paying party or
parties.

DUTY TO TRIBUNAL NOT CLIENT !
Expert evidence should be independent, objective and
unbiased. In particular, an expert witness must not be biased
towards the party responsible for paying his fee. In providing a
written report and oral evidence the expert should be truthful
as to fact, thorough in technical reasoning, provide his honest
opinion and ensure that the report is complete in its coverage
of relevant matters.

DUTY TO TRIBUNAL NOT CLIENT !
The duties an expert witness owes to the court may sometimes
conflict with those he owes to the client. The most obvious
example is when the expert’s conclusions contradict the client’s
case. If the client seeks to put pressure on the expert to alter his
report or suppress the damaging opinion the expert witness
must resist such pressure, and if necessary should terminate his
appointment.



The principle duties and responsibilities of an expert witness have
been summarised by Mr. Justice Cresswell in National Justice
Compania Naviera SA v Prudential Assurance Company Limited
(also known as the “Ikarian Reefer” case)

This summary has received approval in Scotland in the cases of Elf
Caledonian Limited v London Bridge Engineering Limited, and
McTear v Imperial Tobacco Ltd.

1. Expert evidence presented to the Court should be, and should be
seen to be, the independent product of the expert uninfluenced as
to form or content by the exigencies of litigation (Whitehouse v.
Jordan, [1981] 1 W.L.R. 246 at p. 256, per Lord Wilberforce).

2. An expert witness should provide independent assistance to the
Court by way of objective unbiased opinion in relation to matters
within his expertise (see Polivitte Ltd. v. Commercial Union
Assurance Co. Plc., [1987] 1 Lloyd's Rep. 379 at p. 386 per Mr.
Justice Garland and Re J, [1990] F.C.R. 193 per Mr. Justice Cazalet).
An expert witness in the High Court should never assume the role
of an advocate.



3. An expert witness should state the facts or assumption upon
which his opinion is based. He should not omit to consider material
facts which could detract from his concluded opinion (Re J sup.).

4. An expert witness should make it clear when a particular
question or issue falls outside his expertise.

5. If an expert's opinion is not properly researched because he
considers that insufficient data is available, then this must be
stated with an indication that the opinion is no more than a
provisional one (Re J sup.). In cases where an expert witness who
has prepared a report could not assert that the report contained
the truth, the whole truth and nothing but the truth without some
qualification, that qualification should be stated in the report
(Derby & Co. Ltd. and Others v. Weldon and Others, The Times, Nov.
9, 1990 per Lord Justice Staughton).



6. If, after exchange of reports, an expert witness changes his view
on a material matter having read the other side's expert's report or
for any other reason, such change of view should be communicated
(through legal representatives) to the other side without delay and
when appropriate to the Court.

7. Where expert evidence refers to photographs, plans,
calculations, analyses, measurements, survey reports or other
similar documents, these must be provided to the opposite party at
the same time as the exchange of reports (see 15.5 of the Guide
to Commercial Court Practice).

EXPERT EVIDENCE THAT DOES NOT COMPLY WITH THE EXPERT’S
DUTIES WILL BE REJECTED !
The problems of an expert witness who does not understand the
duties and responsibilities arising from that position are illustrated
by the case of Snowie v Stirling Council.
The case concerned an attempt to prevent the public from
exercising access over land owned by the pursuers.
Sheriff Cubie rejected the expert witness’s evidence.



EXPERT EVIDENCE THAT DOES NOT COMPLY WITH THE EXPERT’S
DUTIES WILL BE REJECTED !
The problems of an expert witness who does not understand the
duties and responsibilities arising from that position are illustrated
by the case of Snowie v Stirling Council.
The case concerned an attempt to prevent the public from
exercising access over land owned by the pursuers.
Sheriff Cubie rejected the expert witness’s evidence.

LAW SOCIETY SCOTLAND DIRECTORY OF EXPERT WITNESS
https://www.lawscot.org.uk/members/business‐
support/expert‐witness/
• Checking process

• Code of Conduct

ACADMEY OF EXPERTS  ACCREDITED EXPERT WITNESS
https://academyofexperts.org/search‐register/expert/Checking 
process  
• All TAE Experts have been through a vetting process
• Code of Conduct



ACCREDITED EXPERTS

WWL – RECOGNISED EXPERTS

https://whoswholegal.com/john‐cock
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Rachael is an experienced negotiator, solicitor and mediator. She founded 
Squaring Circles, a specialist dispute resolution business based in Edinburgh, 
and winner of the National Mediation Awards Newcomer of the Year Award 
2020, in October 2019. Prior to that she practised as a dispute resolution 
solicitor for 12 years in two of the UK’s most successful premium law firms, 
representing negotiating parties in mediations and solicitor to solicitor 
negotiations of civil and commercial disputes ranging in value from tens of 
thousands to multimillion pound claims. 

After qualifying as an accredited mediator in May 2015, Rachael accepted 
assistant mediator appointments. She completed further negotiation training 
at the Program on Negotiation at Harvard Law School and qualified as a CEDR 
Accredited Negotiator. She has been a practising mediator since January 
2020, is registered as a civil and commercial mediator with Scottish 
Mediation and the Civil Mediation Council and is on the mediation panels for 
the Scottish Land Commission for the tenant farming sector and the 
Professional Negligence Lawyers Association. Rachael is also a Level 3 
Accredited Mediator with the Singapore International Mediation Institute. 

Rachael combines her specialist training in advanced negotiation and 
mediation to provide “in person” and online mediation and negotiation 
consultancy services. She teaches negotiation skills on the LLM in Dispute 
Resolution at the University of Aberdeen. She is also an accredited specialist 
in Professional Negligence Law by the Law Society of Scotland.

Rachael Bicknell
Founder & Director
Email: rachael@squaringcircles.uk
Phone: 0131 259 4679



Mediation for Professional 
Negligence Disputes

Presentation to PNLA Scot’s Law Conference
12 March 2021

What is mediation?

• Mediation is a facilitated negotiation 

• Voluntary and confidential process 

• The mediator is impartial and neutral

• The parties decide the settlement terms

• The mediator’s task is to resolve the dispute by brokering a deal

• To facilitate settlement, mediation is a confidential process, conducted on the same 
privileged basis as "without prejudice" negotiations in an action in the courts or 
similar proceedings

Why mediate professional negligence disputes?

• Professional negligence disputes are multi‐faceted and complex

• Mediation is not a ‘soft’ option but is routinely adopted in other 
jurisdictions 

• Court backlogs are delaying civil justice
• dispute.



Calculating prospects of success

There was a duty: 100% 

Duty was breached: 80%

Loss suffered: 75%
60% chance of 

success

Litigation scenario

• You have a professional negligence claim for £2 million

• Your legal costs to proof will be £250,000 and an expert report will cost 
£20,000

• You anticipate the other side’s legal fees will be £250,000 and £20,000 for an 
expert report

• You have been told you by your solicitors you have a 60% chance of succeeding 
on your claim in court

BATNA

60% x 2,000,000 1,200,000

40% legal costs of 250,000 ‐100,000

Other side’s costs 0

Expert reports 0

Best alternative to a negotiated 
agreement

1,100,000

WATNA

Lose at court 0

Your legal costs ‐250,000

60% of other side’s costs ‐150,000

Expert reports ‐40,000

Worst alternative to a negotiated 
agreement

‐440,000



Court backlogs
• Scottish Parliament Justice Committee Report: 6 – 12 month backlog in civil cases and an 8 – 10 year
backlog in criminal cases

• FOI request: number of civil and commercial cases in the ordinary courts (both in the Sheriff Courts and
the Court of Session) awaiting substantive hearings:

Joint statement

“It is unlikely that the courts and tribunals system will be in a position to 
cope fully with the short to medium term requirement for fast, fair and 
effective dispute resolution…Mediation is a fast and cost‐effective method 
for public sector, not for profit and business stakeholders to find solutions 
to the range of economic and social issues arising from COVID19 and more 
generally”

Rachael Bicknell
Founder & Director

www.squaringcircles.uk

www.squaringcirclesodr.uk

rachael@squaringcircles.uk
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Mediation for Professional Negligence Disputes 
 
Presentation by Rachael Bicknell  
PNLA Scot’s Law Conference 12 March 2021 
 

 

I am delighted to be invited to speak about mediation at this year’s PNLA Scot’s law conference. 

Mediation remains a controversial topic within some parts of the legal profession in Scotland, so I am 

sure there are some sceptics of mediation practising in the professional negligence sphere. A number 

of organisations and institutions are working hard to promote greater use of mediation for the 

resolution of commercial disputes in Scotland. The last 2 years has seen the Scottish Parliament 

Justice Committee report “I won’t see you in court”; the Scottish Mediation Network report “Bringing 

Mediation into the Mainstream in Civil Justice in Scotland” and a proposed Mediation (Scotland) Bill, 

all recognising the need for radical steps to be taken to normalise the use of mediation in civil justice 

in Scotland.  

 

Since leaving private practice in July 2019 to pursue a career as a commercial mediator, I have 

become increasingly aware of the number of solicitors in Scotland, across a variety of practice areas 

and size of firm, having never before participated in mediation. Many solicitors, advocates and Judges 

are unfamiliar with mediation and so are “prisoners of their own experience” where they, 

understandably, focus on preparing cases for the adversarial court process that they know and 

understand. This is a challenge that, to overcome, will need support from those within the profession 

who are already familiar with mediation, the Law Society of Scotland, the Faculty of Advocates, the 

Scottish Government and other stakeholders.  

 

Mediation is a facilitated negotiation. In the context of professional negligence disputes, it is a process 

whereby the pursuer and the defending professional, usually represented by, or accompanied by, its 

insurer, voluntarily agree to enter into settlement negotiations. The primary aim of mediation is 

settlement of the dispute. The mediator is an independent and neutral third party who does not favour 

any party or any particular outcome. Nor does the mediator try the case or decide the outcome. It is 

the parties to the dispute decide the settlement terms. The mediator’s task is to resolve the dispute by 

brokering a deal. To facilitate settlement, mediation is a confidential process, conducted on the same 

privileged basis as "without prejudice" negotiations in an action in the courts or similar proceedings. 

Any information and communications disclosed as part of the mediation process and/or during any 

mediation sessions cannot be referred to in any court or arbitration proceedings already started or 

commenced subsequently in the event a settlement is not agreed.  

 

My favourite story depicting the role of a mediator is told by William Ury, one of the world’s leading 

Harvard negotiation experts and co-author of Getting to Yes. In his 2010 TEDx Talk he tells a story 

from the Middle East about a father who dies and leaves his 17 camels to his three sons. One half of 

the camels are to go to his eldest son, one third to his middle son and one ninth to his youngest son. 

https://www.scottishmediation.org.uk/wp-content/uploads/2019/06/Bringing-Mediation-into-the-Mainstream-in-Civil-Jutsice-In-Scotland.pdf
https://www.scottishmediation.org.uk/wp-content/uploads/2019/06/Bringing-Mediation-into-the-Mainstream-in-Civil-Jutsice-In-Scotland.pdf
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But problems arise when the brothers start to negotiate the division of the camels and realise that 17 

does not divide by 2 or 3 or 9. The brothers consult a wise old woman who questions her ability to 

help but instead offers the brothers her camel so that there are 18 camels. The eldest brother takes 

his one half share – 9 camels. The second brother takes his one third share – 6 camels. The 

youngest brother takes his one ninth share – 2 camels, which totals 17 camels, and allowing the 18th 

camel to be returned to the wise old women. The story is a masterful expression of what it means to 

find the eighteenth camel and to broker a deal: to understand both sides of the disagreement, to view 

the dispute from the perspective of litigation risk, to encourage cooperative negotiation, and to 

generate options that could satisfy the needs or interests of both parties. 

 

Whilst all mediators focus the parties on their issues and interests, there are many different forms and 

styles of mediation. Mediation and negotiation is a science and an art. Good commercial mediators 

are adaptable to manage varied personalities and to conduct the mediation in a way that 

complements and adds value to that particular dispute or the litigation process. They ensure the flow 

of information to allow parties to make informed decisions, whilst respecting their different 

positionsand commercial values. They are tenacious in the pursuit of settlement where it is in the 

interests of the parties to reach an agreement and close the gap. And they are robust in providing 

legal and commercial challenge when needed, and in assisting the parties to weigh up the pros and 

cons of litigation on the one hand and settlement on the other.  

 

My last 4 years in private practice were spent working, almost exclusively, on a portfolio of high value 

professional negligence claims all ranging in value between £10 million and £300,000. All of those 

cases settled by way of mediation and negotiation. In my experience, mediation is particularly well 

suited to professional negligence disputes. Why?  

 

Professional negligence claims are multi-faceted and complex. They routinely involve complex 

factual investigation and disputed matters of law including liability, scope of duty, loss of chance, 

causation, when a loss was suffered, hypotheses of fact and counter-factuals, prescription, 

contributory negligence and quantification of losses. For complex claims, the “litigation risk” can be 

high. Mediation creates the space for clients and insurers to better assess that risk by considering 

underlying needs and interests, prospects of success, best and worst alternatives to a negotiated or 

mediated settlement, and shifting the audience from the Judge or trier of fact to those with settlement 

authority. 

 

As a very basic example, if your client has a negligence claim, in court you need to prove, first, that 

the defender owed a duty of care; secondly, that the defender breached its duty of care; and thirdly, 

that your client suffered a loss as a result of that breach. What do the prospects of success look like 

on a statistical analysis? Even if you are 100% sure of proving there was a duty of care (not a given in 

some professional negligence cases, for example, where the scope of duty may be disputed), if the 

prospects of proving that the defender breached its duty of care are 80%, and the prospects of 
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proving your client’s loss are 75%, your client has a 60% chance of winning the case overall (10 x 8 x 

7.5 / 10 = 60). In the real world, professional negligence cases are rarely that straight forward. 

Prospects of success in cases involving disputed and complex matters of law can be very difficult to 

calculate or predict.   

 

It is only in the last ten to fifteen years that negotiation theory has developed with breakthroughs in 

neuroscience and psychology. It is now well established that parties to a dispute are susceptible to 

confirmation bias where they focus on the facts and evidence which support their version of events, in 

turn feeding over-confidence bias. Research shows that lawyers are more susceptible to over-

confidence bias than under-confidence bias when predicting the likely outcome of litigated cases. 

Cognitive biases can be better managed with the input of an impartial and neutral third party facilitator 

in a confidential and without prejudice process. One of the roles of the mediator is to assist the parties 

and their lawyers to “reality check” offers and concessions and consider prospects of success from a 

more objective starting point.    

 

A mediator will also create the space for the parties to conduct an objective assessment of each 

party’s best and worst alternatives to reaching an agreement, which will allow clients to assess 

whether they are better off going to court. Let’s assume your client has a £2 million claim. What does 

your client’s best alternative to a negotiated settlement look like? You estimate your fees to run the 

court action as £250,000 and an expert report will cost £20,000. We have already established your 

client has a 60% chance of success. You anticipate the legal fees of the insurer/defender will also be 

£250,000 and £20,000 for their expert report. The true value of your client’s claim is therefore 

£1,100,000 (60% x 2,000,000 – £100,000 (40% of your irrecoverable judicial expenses and assuming 

full recovery of the expert’s fees). Or put another way, your client’s BATNA, its best alternative to a 

negotiated agreement, is £1,100,000. However, what is the outcome if your client loses at court i.e. its 

WATNA or worst alternative to a negotiated agreement? In this scenario, if your client loses at court it 

will be out of pocket to the tune of £440,000 comprising £250,000 in legal costs to you, £20,000 for its 

expert report, £20,000 for the insurer/defender’s expert report and £150,000 in legal costs to the 

insurer/defender. Of course, the assessment of BATNAs and WATNAs in one room will likely look 

very different to the assessment in the other room.  

 

Mediation is not a ‘soft’ option but is routinely adopted in other jurisdictions. Pre-COVID-19, 

CEDR (the Centre for Effective Dispute Resolution) in London reported that disputes cost UK 

business £33 billion a year, taking up 20% of leadership time and potentially losing up to 370 million 

working days. In 2018 the estimated value of commercial claims mediated (presumably, primarily in 

England) was £11.5 billion, saving businesses around £3 billion a year in wasted management time, 

damaged relationships, lost productivity and legal fees.  

 

Professional negligence claims in England are routinely resolved by mediation. A number of English 

mediators have observed that, in general, commercial disputes in England are mediated at a far 
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earlier stage in the lifecycle of a litigated claim than they are in Scotland. This is presumably due to 

the Civil Procedure Rules in England allowing for an adverse costs award to be issued by a Judge if a 

reasonable offer to mediate is refused.  

 

In the US, the most litigious jurisdiction in the world, mediation is embedded into the legal culture and 

the civil justice system. Over 98% of litigated civil and commercial cases in California are settled by 

mediation and 55% of all civil and commercial claims in the US are filed in California. Between 1995 

and 2012 up to 35,000 cases a year went to mediation in LA alone. This may be because costs do not 

automatically follow success and lawyers frequently charge contingency fees. In some regions of 

Ontario, Canada, mediation has been a mandatory and automatic stage in the court process for 20 

years. This will soon be extended to the whole province, following a Government consultation 

process.  

 

Those of you who have been involved in the mediation of a professional negligence or commercial 

dispute know that mediation is not a soft option. Mediation is a negotiation. It is challenging. The 

preparation time required for a commercial mediation, in many cases, is much the same as the 

preparation required for a proof. The focus of that preparation is different, but the time and effort is 

much the same, even although the mediation will (or should) take place far quicker than waiting for 

proof dates.  

 

When preparing for a proof, your audience is the Judge. The focus of your preparation is on 

presenting and proving on the balance of probabilities your version of events which create a 

compelling story to support your primary and secondary legal arguments, all with the purpose of 

persuading the Judge that your position deserves to win.  

 

The focus of your preparation for mediation is about persuading the person with settlement authority 

on the other side of the table – the insurer or the pursuer – of the litigation risk to cast doubt that their 

position will win. Instead of focussing primarily on proving facts and legal arguments, mediation 

advocacy focusses on preparing compelling mediation position papers and opening statements, 

credible presentation of different hypotheses and counter-factuals supported by quality documentary 

and witness evidence, and (likely) multiple loss calculations based on those different hypotheses and 

counter-factuals. Preparation also includes analysis of the law and presenting (and understanding) 

the legal arguments of both sides. The law is important in the mediation of commercial disputes as it 

informs the parameters of the negotiation or the bargaining zone (also known as the zone of possible 

agreement or ZOPA). A parties’ bargaining power is created, shaped and constrained by the 

strengths and weaknesses of their case in law, their prospects of success and their alternatives to a 

negotiated settlement.  

 

Court backlogs are delaying civil justice in Scotland. The COVID crisis has put mediation, 

particularly online mediation, in the spotlight. For the first time, the global dispute resolution 
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community of mediators, arbitrators, litigators and others are widely promoting mediation as an 

effective and appropriate way of managing the huge surge in litigation, and the backlogs in civil 

justice, generated by the crisis.  

 

The Scottish courts are facing unprecedented backlogs exacerbated by the global pandemic. The 

Scottish Parliament Justice Committee Report in September 2020 reported that there was only a 6 to 

12 month backlog in civil cases, despite there being an 8 to 10 year backlog in criminal cases. 

Anecdotal evidence suggests, first, that cases where proofs (including in the Court of Session) were 

discharged during lockdown and have been delayed, in some cases, by up to 12 months, were not 

included in these numbers i.e. "delay" appears to be different to "backlog”; and secondly, that the true 

backlog of civil cases exceeds 12 months. To give a recent example, in February I mediated a simple 

procedure case which was referred to mediation prior to any hearing, with the sheriff advising the 

parties it would be 2022 before they would get a hearing.  

Following the publication of that report I made a Freedom of Information request to the Scottish 

Courts and Tribunals Service. In September 2020 the number of civil and commercial cases in the 

ordinary courts (both in the sheriff courts and the Court of Session) awaiting substantive hearings 

was: 

 

Importantly these numbers do not include cases yet to be allocated for substantive hearings. SCTS 

advised me that they would be unable to provide that information as it would incur disproportionate 

costs in doing so.    

More recently, a campaign group including representatives of Burness Paull, MBM Commercial, 

Dentons, Gilson Gray and Wright Johnston & Mackenzie issued a joint statement urging Scottish 

businesses, organisations and institutions to make greater use of mediation. In the joint statement, 

they said: “It is unlikely that the courts and tribunals system will be in a position to cope fully with the 

short to medium term requirement for fast, fair and effective dispute resolution…Mediation is a fast 

and cost-effective method for public sector, not for profit and business stakeholders to find solutions 

to the range of economic and social issues arising from Covid 19 – and more generally." 
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In Scotland, mediation is an entirely voluntary process. While it is common for one party to a dispute 

to advocate for mediation, in reality getting all parties round the table is often a negotiation in itself. 

There may soon be some light at the end of the tunnel. The Scottish Government plans to consult on 

the proposals of the Scottish Mediation Report, Bringing Mediation into the Mainstream in Civil Justice 

in Scotland this year. That report was issued in June 2019, before the global pandemic. It makes bold 

recommendations to introduce an element of compulsion to mediate. The growth of mediation and 

online mediation on a global scale over the past year makes it all the more likely we will see 

legislative changes to promote the use of mediation in civil and commercial justice in Scotland.  

Until then, law firms, clients and insurers should consider whether to include a dispute resolution 

clause in their terms and conditions. Multi-tiered dispute resolution clauses (sometimes called dispute 

escalation clauses) are increasingly used by businesses, enterprises and organisations across all 

sectors and in a wide range of contracts to assist with resolving disputes quickly, efficiently and cost-

effectively. Such clauses allow a claim to be escalated in stages, typically by binding the parties to 

engage first in negotiation at different levels within each party’s business, followed by mediation, as a 

precondition to arbitration or litigation. Often the clauses will go further and name the organisation 

from which a mediator (and arbitrator) must be chosen, thereby preventing further potential for 

disagreement and delay in choosing a third party neutral. 

Please contact me if you would like a confidential no-obligation discussion about instructing 

me as a mediator or for in-house negotiation or mediation advocacy training. 

https://www.squaringcirclesodr.uk/dispute-resolution-clauses/
https://www.squaringcirclesodr.uk/dispute-resolution-clauses/
https://tkx.848.myftpupload.com/wp-content/uploads/2020/11/Model-Dispute-Resolution-Clauses.pdf
mailto:rachael@squaringcircles.uk
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A virtual reality: remote court hearings in Scotland 

Introduction 

My name is Craig Watt. I am a commercial litigator within Brodies' 

Litigation Department, but also a solicitor advocate within the 

'Advocacy by Brodies' set. 

I am privileged to speak to you today as part of the remote PNLA 

Annual Conference. 

It is apposite that the conference is virtual. In my session, 'A virtual 

reality: remote court hearings in Scotland', I hope to cover off the 

migration to remote court hearings to address the practicalities of in 

person court hearings during the covid pandemic. 

What I am going to cover: 

• What happened and the difficulties the Scottish Court Service

faced,

• The changes that required to be made to allow court hearings

to resume, albeit remotely,

• Further changes coming down the track,

• Consider whether remote hearings are here for good, and

• Tips for handling remote court hearings.
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What happened? 

This section of my session is perhaps akin to the part of the 

weather forecast that is most mocked - telling you what the weather 

was like earlier. 

I do think that it is useful to frame the changes required to ensure 

access to justice in the proper context. 

On the 23rd of March 2020, we were told by the Prime Minister to 

'stay at home'. 

What had started off as short sections of the news addressing a 

virus in far flung countries, had become the dominant story, as the 

coronavirus death toll in the UK increased exponentially. 

The Scottish Courts operate almost entirely as a paper-based 

system, with in person hearings. The 'stay at home' order made it 

impractical to administer and progress court hearings remotely. 

What was done initially? 

Scottish Court business was adjourned immediately. 

All but urgent business was placed on hold. Urgent business in the 

Court of Session was defined as; 

• Child abduction petitions
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• Applications for interim interdict

• Other urgent matters on cause shown

This urgent business was dealt with by telephone conference 

initially. 

All Scotland Personal Injury Court and Sheriff Appeal Court started 

to resume urgent business shortly thereafter, again by telephone 

conference call or written submissions. 

In April, 10 Sheriff Courts across Scotland were re-opened as 'Hub 

courts' to handle urgent business in a physical setting. 

The Scottish Courts were facing severe disruption. How to deal with 

that to allow access to justice was critical. 

Access to Justice 

Former President of the Supreme Court, Lord Neuberger, in his 

2017 address to the Australian Bar Association, suggested 8 

propositions as to what  'access to justice'  means. Two of which, 

effective procedure to get a case before the court, and an effective 

process to drive it through the courts, were being compromised as a 

result of the lockdown. 
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Richard Susskind in his book, Online Courts and the Future of 

Justice, posed the question, "Are Courts a place or a service?"  

It was proving impractical to ensure progress of justice through 

physical attendance at the Scottish Courts. Mindful of the legal 

maxim, "justice delayed is justice denied", consideration required to 

be given as to how to serve justice outwith the physical place of the 

court setting. 

Consideration had to be given to the virtual hearing. 

What is a virtual hearing 

Virtual hearings are a species of remote hearing.  

Remote hearings would include a telephone conference call in 

addition. Such telephone conference call hearings had been used 

by various courts across Scotland for procedural matters previously. 

But not much beyond that. 

In contrast with a telephone conference call hearing, a virtual 

hearing is conducted via video platform that will be used to 

broadcast the hearing and any documents or other items shared. 

Essentially, allowing the judge, lawyers and witnesses can be seen 

and heard.  

There were a number of platforms that could be effectively used for 

virtual court hearings, including WebEx, Skype, Zoom, and 

Microsoft Teams.  
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The main considerations for the Scottish Courts were stability and 

security, irrespective of which of those platforms to be selected. 

The first virtual hearing to be held in Scotland was heard by WebEx 

in the Inner House of the Court of Session on 21 April 2020 before 

three judges, the Lord President, Lord Menzies and Lord Brodie. 

The positive experience of the virtual hearing set in chain a desire 

to roll out virtual hearings across Scottish Courts network. 

The Commercial Courts of the Court of Session started to roll out 

virtual hearings by WebEx, in addition to telephone conferencing. 

I conducted the first substantive virtual Sheriff Court hearing 

nominally out of Inverness in May 2020, again by WebEx. 

The Sheriff Appeal Court started to migrate to handling business by 

virtual hearings, again on WebEx. 

The Sheriff Courts are still handling cases by a mixture of telephone 

hearings and written submissions, but there is a desire to move to 

virtual hearings. 

Other Practical Changes 

Beyond the actual hearings themselves, the administration of 

litigation required adjustments to the previous way of working. 

Changes that would have been seismic in even recent years. 
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For example, electronic signatures on court documents was 

permitted as scanned signatures to enable them to be lodged 

electronically. 

In the Lord President's statement of 19 June 2020, he 

acknowledged the speed at which the changes had been 

implemented and advocated for the adoption of virtual courts 

permanently. “This is not the time for a defence of tradition.  The cry 

of “it’s aye been” cannot prevail.  We have to seize the momentum 

and opportunity to respond to the particular challenge.” 

 

Going Forward   

It would appear that we are not going to return to the 'old' normal. 

Remote court hearings are here to stay in one shape or another. 

Procedural business normally has less focus on productions and 

does not require evidence to be led. There are clear benefits for 

clients and lawyers in handling procedural business virtually in 

terms of time and costs savings. 

The same benefits would extend to legal debates, where legal 

submissions can be made through a hybrid of written submissions 

and virtual oral submissions. Perhaps as the default. 

The conduct of proofs may be less easy virtually, but, at the very 

least, virtual evidence should be used as part of a suite of options to 
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run the proof most efficiently. It should be far easier to persuade a 

court to allow virtual evidence from afar now, as part of a hybrid 

proof, for example. This was not always an easy argument to make 

in years gone past. 

There's also an argument that virtual examination of witnesses is 

fairer on witnesses. More relaxed. More likely to give best account. 

(That might be an issue that lawyers cross examing them have to 

wrestle with.) Less time demanding for witnesses, too, as it 

removes need for travel/overnight stays. 

Virtual hearings could make one aspect of judicial life easier for 

judges, too. If there is a video recording of evidence, there will not 

be so much need for detailed note taking. 

There are some aspects of conducting virtual hearings that would 

benefit from processes/protocols across the Scottish Courts, ideally 

consistently.  

There is a very useful guide on the Court of Session website. I 

understand the Sheriff Courts are working on their own. 

• Document Management 

 

• Witness Issues 

o Protocol for attendance – to ensure they know what to 

expect and what is expected of them; 
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o No coaching/support -  "Who wants to be a Millionaire" 

question (checking room/mirror); 

o IT issues, 

o Timing of hearings across international boundaries, 

o Timing of release of productions to the witness. 

Investment and continues investment in IT systems required. 

In England and Wales, for example, they were able resumed 

business 'wherever possible' earlier than Scotland.  

To assist them, they used technology utilised before the lockdown, 

to enable the electronic filing of docs, through online Portals (such 

as CE-file). 

Virtual hearings will not suit all court users, for example some 

litigants in person and certain lay witnesses. Whilst they should not 

be a one size fits all option, this should not be used as justification 

to return to the 'old normal' of seeing the court as a place, not a 

service. 
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Tips for conducting hearings: 

Not all of us are tech savvy, but there are some steps that can be 

taken to ensure you are less focused on IT issues and more on 

advocacy. 

• Build studio? [Changes to lawyers' offices already] 

• Quiet space [amazon deliveries and dogs don't mix, in my exp] 

• Strong wifi signal 

• Frame yourself. No full face. Upper body. No up the nose shot. 

• Well positioned lighting. 

• Undistracting background – virtual? No cat filters. Try and 

keep neutral. Focus should be your questions/submissions. 

• Court dress and etiquette – no chewing gum, scrolling your 

socials 

• Use tests offered by courts if unfamiliar with platform. 

• Second screen for productions/notes 

• Headset 

• Camera tracker? Suits some – can make those watching 

seasick 

• Back channel comms  

o Tug of gown/stage whisper gone 

o Communication between Counsel/agents/clients needed; 

o Sharing on platform as hearing or external back channel? 

• If adjournment required, seek it. 
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• Have telephone numbers for clients/agents/counsel and clerk, 

in case of loss of connection. 

• Settlement at door? – schedule catch up before hearing. 

 

Well, thanks very much for joining me, virtually, today.  

I look forward to seeing and speaking with you at the Q&A session 

arranged for later this year. 
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Sheriff Court, Sheriff Appeal Court and Inner House. He also advises and appears in Arbitrations and 
Adjudications. 

Scott is a tutor in civil litigation at the University of Glasgow and a member of the Faculty of Advocates’ 
public communications, assessment and reparation sub-committees. He is a member of the Society of 
Construction Law. 

Recent Cases

Reported Cases

Autauric Limited v Glasgow Stage Crew Limited 2020 SLT 331 -  counsel for the pursuer in £1m 
damages action for breach of contract by the promoter of an aborted outdoor concert in Glasgow which 
was to feature Green Day. Judgment concerned with the modern approach to amendment applications 
in commercial court procedure following successful opposition to defender's application to receive an 
amendment. https://www.scotcourts.gov.uk/docs/default-source/cos-general-docs/pdf-docs-for-
opinions/2019csoh111.pdf?sfvrsn=0

Caithness Flagstone Limited v Ballyvesey Holdings Limited [2020] SAC (Civ) 1 - appeared for the 
successful defender finance company at proof (with Gerry Hanretty QC) and on appeal (with Garry 
Borland QC) in £1.1m damages claim for breach of implied terms as to quality and title in relation to 
industrial stone crushing machine. The defender succeeded, at proof and on appeal, in establishing the 
fairness and reasonableness of an exclusion clause for the purposes of UCTA 1977; and that there 
had been no material breach of an implied term to title. https://www.scotcourts.gov.uk/docs/default-
source/cos-general-docs/pdf-docs-for-opinions/2020-sacciv-001.pdf?sfvrsn=0

WPH Developments Ltd v Young & Gault LLP (In Liq.) [2020] SC GLA 27 - counsel for defender 
architects in professional negligence action concerned with the design of a substantial residential 
property development. Debate concerned with the operation of prescription (time-bar) in relation to 
"wasted expenditure" arising out of the decisions in Gordon's Trustees and Midlothian Council. 
https://www.scotcourts.gov.uk/docs/default-source/cos-general-docs/pdf-docs-for-
opinions/2020scgla27.pdf?sfvrsn=0

Vipond Fire Protection Limited v SPP Pumps Limited [2020] SC LIV 20 - counsel for the defender 
in action for relief under the Law Reform (Misc. Provisions) (Scotland) Act 1940 concerned with the 
design, manufacture and installation of a complex industrial fire safety system. The pursuer's case 
based upon design duties was dismissed at debate owing to the operation of time-bar and a want of 
fair notice. https://www.scotcourts.gov.uk/docs/default-source/cos-general-docs/pdf-docs-for-
opinions/2020scliv20.pdf?sfvrsn=0

Transform Schools (North Lanarkshire) Limited v Balfour Beatty Construction Limited [2020] 
CSOH 19 - appeared for the defender (with Garry Borland QC) in proceedings to enforce adjudicator's 
award where breach of natural justice alleged in connection with admission and use of without 
prejudice correspondence by the adjudicator. https://www.scotcourts.gov.uk/docs/default-
source/cos-general-docs/pdf-docs-for-opinions/2020csoh19.pdf?sfvrsn=0

Scot Roads Partnership Project Ltd v Scottish Ministers [2019] CSOH 113 - appeared for the 
pursuer (with Garry Borland QC) in commercial court proof concerned with a dispute between the main 
contractor and the Scottish Government arising from the M8 motorway improvement project. Judgment 
provides important guidance on the admissibility of evidence bearing upon contractual construction; 
and the appropriate procedure to adopt in taking objections to evidence in witness statements in 
commercial court procedure. https://www.scotcourts.gov.uk/docs/default-source/cos-general-
docs/pdf-docs-for-opinions/2019csoh113.pdf?sfvrsn=0

Loretto Housing Association Ltd v Cruden Building & Renewals Ltd & others [2019] CSOH 78 - 
appeared for the clerk of works (without senior) in a multi-party debate before the Commercial Court on 
prescription in a complex construction project litigation concerned with the redevelopment of a historic 
hospital building in Glasgow. https://www.scotcourts.gov.uk/docs/default-source/cos-general-
docs/pdf-docs-for-opinions/2019csoh78.pdf?sfvrsn=2 

Arbitration Appeal No.1 of 2019 2019 SLT 1309 - counsel for successful respondents in resisting 
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application for leave to appeal against arbitrator's decision on interpretation of notice and termination 
provisions of contract: https://www.scotcourts.gov.uk/docs/default-source/cos-general-docs/pdf-
docs-for-opinions/2019csoh60.pdf?sfvrsn=0

Hughes & others v Turning Point 2019 SLT 651 - Appeared for successful defender (with Roddy 
Dunlop QC) in three week proof concerned with the scope of duty owed by an adult crisis centre 
following the death of a service user together with a series of questions on legal and medical 
causation: https://www.scotcourts.gov.uk/docs/default-source/cos-general-docs/pdf-docs-for-
opinions/2019csoh42.pdf?sfvrsn=0

Shade v AN Young Ltd & another [2019] SAC (Civ) 22 - Appeared for successful pursuer and 
respondent at proof and on appeal in case concerned with claim arising from defective building works 
and the proper construction of a personal guarantee granted over the relevant debt: 
https://www.scotcourts.gov.uk/docs/default-source/cos-general-docs/pdf-docs-for-
opinions/2019-sac-(civ)-022.pdf?sfvrsn=0

Scanmudring AS v James Fisher MFE Ltd 2019 SLT 295 - Acted and appeared for the successful 
respondents (with Garry Borland QC) in appeal before the Inner House concerned with the 
construction and application of the terms of a hire contract for marine equipment operating offshore. 
https://www.scotcourts.gov.uk/docs/default-source/default-document-
library/2019csih10.pdf?sfvrsn=0

Crabbe v Reid & others 2019 SC (SAC) 33 - Acted for defenders and respondents in appeal 
concerned with inter alia the competency of an appeal against a decision following an unopposed 
motion in partnership dispute arising from dissolution of a law firm: 
https://www.scotcourts.gov.uk/docs/default-source/cos-general-docs/pdf-docs-for-
opinions/2019-sac-(civ)-006.pdf?sfvrsn=0

Anwar v Britton & Barclay 2019 SLT (Sh Ct) 23 - Acted and appeared for the successful pursuers 
and respondents (with Robert Howie QC) in property case concerned with the construction of the 
Scottish Standard Conveyancing clauses and the question of interaction between breach of contract 
and misrepresentation and the remedy of reduction. https://www.scotcourts.gov.uk/docs/default-
source/default-document-library/2018-sac-(civ)-27.pdf?sfvrsn=0

Philp v Highland Council [2018] CSIH 53 - appeared for respondent local authority in appeal against 
decision to dismiss action for want of relevancy in connection with alleged wrongdoing of local 
government employees causing economic harm. http://scotcourts.gov.uk/docs/default-source/cos-
general-docs/pdf-docs-for-opinions/2018csih53.pdf?sfvrsn=0

Armstrong & others v ERS Syndicate Management Ltd 2019 SC (SAC) 15 - The first reported case 
in Scotland concerned with the admissibility of expert evidence in circumstances where skilled witness 
acting under a contingent fee arrangement. Appeared for the successful appellant at proof and then on 
appeal when the evidence was excluded. https://www.scotcourts.gov.uk/docs/default-source/cos-
general-docs/pdf-docs-for-opinions/2018-sac-(civ)-28.pdf?sfvrsn=0

Bilfinger Construction UK Ltd v the Rt Hon. Lord Hardie of Blackford [2018] CSOH 46 -  Judicial 
Review of a decision of the Chairman of the Edinburgh Tram Inquiry to order the disclosure of 
information which the petitioner argued was commercially sensitive and confidential. 
http://www.scotcourts.gov.uk/docs/default-source/cos-general-docs/pdf-docs-for-
opinions/2018csoh46.pdf?sfvrsn=2

David MacBrayne Limited v ATOS IT Services (UK) Ltd [2018] CSOH 32 - 4 week Commercial 
Court proof concerned with termination of complex IT services contract by Caledonian MacBrayne. 
https://www.scotcourts.gov.uk/docs/default-source/cos-general-docs/pdf-docs-for-
opinions/2018csoh32.pdf?sfvrsn=0

Oil States Industries UK Ltd v Lagan Building Contractors Ltd 2018 GWD 10-118 - Commercial 
Court debate concerned with the validity of contractual instructions and the "duty to warn" arising 
during building works. https://www.scotcourts.gov.uk/docs/default-source/cos-general-docs/pdf-
docs-for-opinions/2018csoh22.pdf?sfvrsn=0

Scanmudring AS v James Fisher MFE Ltd (No.2) 2018 GWD 9-113 Commercial Court proof 
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concerned with sub-sea dredging operations and the interpretation of marine hire contract. 
https://www.scotcourts.gov.uk/docs/default-source/cos-general-docs/pdf-docs-for-
opinions/2018csoh16.pdf?sfvrsn=0

Politakis v Spencely & James Scott Engineering (No.2) 2018 SLT 29 - Inner House application 
which addressed the competency of the disposal of leave to appeal applications by a single judge and 
the "second appeals test" as it applies to applications to take an appeal from the Sheriff Appeal Court 
to the Inner House. https://www.scotcourts.gov.uk/docs/default-source/cos-general-docs/pdf-
docs-for-opinions/2017csih74.pdf?sfvrsn=0

Purewall Appellant 2017 SLT (Sh Ct) 251 - Appeal concerned with the operation of prescription in 
relation to claims made in sequestrations and judicial omission. 
https://www.scotcourts.gov.uk/docs/default-source/cos-general-docs/pdf-docs-for-
opinions/2017-sac-(civ)-028.pdf?sfvrsn=0

Muir Construction Limited v Kapital Residential Limited 2017 SLT 1294- Commercial Court debate 
concerned with the validity of a Pay Less Notice and the meaning of "basis" together with the operation 
of waiver under a construction contract. https://www.scotcourts.gov.uk/docs/default-source/cos-
general-docs/pdf-docs-for-opinions/2017csoh132.pdf?sfvrsn=0  

Indigo Park Services UK Ltd v Watson 2017 GWD 40-610 - Proof concerned with the contractual 
validity of private parking arrangements at Ninewells Hospital and the operation of the rule against 
penalties in contract and consumer rights legislation. 

Politakis v Spencely & James Scott Engineering (No.1) 2016 GWD 11-211; 2017 GWD 18-281- 
Sheriff Court & Sheriff Appeal Court proceedings concerned with the liability of an arbiter in damages 
to a party in a long running commercial arbitration and title to sue questions arising from the operation 
of a CVA and assignation together with questions of prescription. 
http://www.scotcourts.gov.uk/docs/default-source/sheriff-appeal-court-(civil)/2017-sac-(civ)-
019.pdf?sfvrsn=2

AWG Business Centres v Regus Caledonia Limited 2017 GWD 9-131; 2016 GWD 22-407 - 
Commercial Court & Inner House proceedings concerned with contractual interpretation and liabilities 
under service charge provisions arising from a suite of commercial leases. 
https://www.scotcourts.gov.uk/search-judgments/judgment?id=23772ca7-8980-69d2-b500-
ff0000d74aa7 https://www.scotcourts.gov.uk/search-judgments/judgment?id=741e19a7-8980-
69d2-b500-ff0000d74aa7

Arthur J Gallagher Insurance Brokers Ltd v Hudson 2017 GWD 3-27 - Sheriff Court application for 
summary decree by defender in action concerned with the economic delicts as they relate to the 
alleged "poaching" of key employee by business rival. https://www.scotcourts.gov.uk/search-
judgments/judgment?id=636928a7-8980-69d2-b500-ff0000d74aa7

Fishers Services v All Thai'd Up Limited & another 2013 SLT (Sh Ct) 121 - Appeal to Sheriff 
Principal concerned with the jurisdiction of the court to entertain an action based upon "place of 
performance" of a payment obligation https://www.scotcourts.gov.uk/search-
judgments/judgment?id=edce86a6-8980-69d2-b500-ff0000d74aa7

Current & Recent Cases

Acted in the claims and litigations arising between the Scottish Government and its contractors and 
sub-contractors in relation to the construction of both the Aberdeen Bypass and the re-development of 
the M8/M74 motorways (sums claimed running into 100s of millions). 

Instructed in various disputes arising out of PFI Hospital projects. 

Instructed in complex IP dispute arising out of trade secrets in sub-sea engineering sector. 

Successfully defended well known firm of solicitors in £70m damages claim brought by former clients in 
relation to handling of large group litigation. 

Acting for solicitors in £1m damages claim brought by former footballer in relation to handling of a FIFA 
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Tribunal litigation and tax dispute with foreign football club. 

Acting for multi-national company in £1m breach of warranty claim for non-disclosure arising out of a 
share purchase agreement for a group of companies. 

Acting for defender architect in £2m claim brought by co-proprietors of new build flatted development. 

Acted for successful trustees of testate estate in defending claim for reduction of a will on the basis of 
undue influence. 

Acted for pursuer lottery winners in £800k damages claim against former financial advisers for 
defective investment advice. 

Acting for defender harbour authority in relation to damages claim brought by vessel owners in relation 
to berthing instructions. 

Acted for defenders in connected actions for damages based on Hague Visby Rules concerned with 
damage to cargo and "perils of the sea". 

Acting for main contractor in £10m damages claim in arbitration with design engineers. 

Acted for foreign bankruptcy trustees in relation to cross-border insolvency applications and claims 
arising out of international company fraud. 

Acting for director and shareholder in section 994 "unfair prejudice" application with allegations of 
director fraud. 

Acted for the supervisors in the House of Fraser insolvency. 

Acted for well known football club in successfully resisting application for interdict brought by former 
board member in connection with service of proceedings in foreign jurisdiction. 

Acting for waste contractor in relation to multi-million pound damages claim against local authority 
under framework agreements. 

Acting for well known firm of solicitors in relation to damages claim brought by disappointed beneficiary 
arising out of the destination of shares held in group of family companies. 

Acted for main contractor in £4m damages claim arising out of the design and construction of new-build 
production facility for well known company operating in the energy sector. 

Acting for landlord in defending claim for material breach of contract by tenant in relation to the 
construction of a new build car park. 

Advocates Courts & Tribunals

Court of Session (Inner House, Commercial Court, Intellectual Property Court, Outer House), Sheriff 
Appeal Court, High Court of Justiciary, Sheriff Courts, Disciplinary Tribunals

Advocates Appointments & Memberships

2014 to date - Tutor in Civil Litigation at the University of Glasgow
2016 to date – Member, Faculty of Advocates Public Communications Committee
2016 to date – Member, Faculty of Advocates Reparation Committee
2016 to date – Member, Faculty of Advocates Board of Assessors
2010-2013 – Tutor in Public & Administrative Law at the University of Glasgow
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Directories

Chambers UK Bar 2020

Construction - Scotland Bar

A highly sought-after junior. He offers particular expertise handling disputes arising from construction 
projects, including claims of negligence, delays and defects. 

Strengths: "You get a common-sense, practical response from him and he is good on the law and at 
procedure." "He is commercial and his written work is of a very high standard."

Commercial Disputes - Scotland Bar

Possesses a growing reputation for his handling of a wide range of commercial disputes, with particular 
experience in commercial contracts, professional negligence and construction-related matters. His 
clients include financial institutions, contractors and professional advisers, among others.

Strengths: "He really is so bright and is very good on strategy. Clients really like him as he's a fighter 
who will put his all into something." "He's good on the law, good on procedure and definitely one to 
watch for the future – he is exceptional." "He's excellent with clients and is able to simplify matters and 
provide commercial, practical advice. Being both bright and quick-witted, he is excellent on his feet and 
very persuasive in court." "He is precise, strategic and commercial in his approach, with an ability to 
distil complex matters down into a form which is simple to understand."

Real Estate Litigation - Scotland Bar

Acts for defenders and pursuers in a wide spectrum of property and real estate issues, he is 
particularly noted for his insolvency expertise. He also has experience in contracts, damages, leases 
and landlord and tenant disputes. His clients include renewable energy developers, healthcare 
professionals and hotel owners. 

Strengths: "He is precise, strategic and commercial in his approach, with an ability to distil complex 
matters down into a form which is simple to understand." "He has an ever-growing reputation in 
property law and is never scared to give definitive advice."
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Scott Manson, Advocate, Axiom Advocates  
 
 

 

1. David T Morrison & Co Ltd v ICL Plastics Ltd 2014 SC (UKSC) 222  

2. Gordon’s Trustees v Campbell Riddell Breeze Paterson LLP 2017 SLT 1287 

3. Midlothian Council v Blyth & Blyth & others [2019] CSOH 29 

4. WPH Developments Ltd v Young & Gault LLP (In Liquidation), 2020 SLT (Sh Ct) 

185 

5. Glasgow City Council v VFS Financial Services Ltd & others 2020 SLT 1227 (Lord 

Tyre) at [98]-[105] at pp 1251-1253 

6. Heather Capital v Levy v Macrae 2017 SLT 376 per Lady Paton at para [63] on 

p345 

7. BP Exploration Co Ltd v Chevron Transport (Scotland) 2002 SC HL 19 

8. Dryburgh v Scotts Media Tax 2014 SC 651  
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Where are we 
now with claims 
against SIPP 
operators? 
Carey and 
Berkeley: a tale 
of two trustees?

Rory Thomson

Investments: Regulatory background (1)

2

1. FCA Handbook – Principles for Business
 PRIN 2: Skill, care and diligence

 PRIN 3: Management and control

 PRIN 6: Acting in clients’ interests

“The decision as to how those Principles apply “in all circumstances of the case” must be a 
matter for him [the Ombudsman]”.

2. FSA and FCA Publications
 FSA 2009 Report1: “operators cannot absolve themselves of any responsibility, and we 

would expect them to have procedures and controls … enabling them to identify possible 
instances of financial crime and consumer detriment such as unsuitable SIPPs”.

 FCA 2013 Guidance2: Providers should “conduct and retain appropriate and sufficient 
due diligence” by

 Ensuring all third party due diligence is independently verified

 Setting minimum standards when accepting investments

 Identifying instances where a firm would decline the proposed business

1. “A report on the finding of a thematic review”, FSA September 2009
2. “A guide for Self-Invested Personal Pensions (SIPP) operators, FCA October 2013

1

2
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Investments: Regulatory background (2)

3

 FCA 2014 Dear CEO letter3: Emphasis on due diligence – five key areas 
identified.

1) Correctly establishing and understanding the nature of an investment

2) Ensuring the investment is genuine and is not a scam or linked to fraud,
money laundering etc

3) Ensuring the investment is safe and secure

4) Ensuring that the investment can be independently valued

5) Ensuring that the investment is not impaired

It is expected that these examples of good practice are incorporated into the 
conduct of the business.

3. Letter from FCA’s Director of Supervision sent to CEOs of all SIPP operators, July 2014

Berkeley Burke - Background

4

 Mr Charlton invested his pension into an unregulated collective investment scheme in 
Cambodia (“SAE”) through an unregulated advisor who had an introducer agreement 
with Berkeley Burke (“BB”).

 BB did little / no due diligence on the investment. BB commissioned two documents 
regarding tax relief and a description of the investment.

 SAE put into receivership, following investigation by the Serious Fraud Office. SAE 
found to be fraudulent and lacked basic title to the land.

 Three directors imprisoned for fraud in 2014.

 Mr Charlton lost funds and sought redress through the FOS in September 2012.

3

4
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FOS decision (2014)

5

 FOS had to decide whether BB acted fairly and reasonably by accepting Mr 
Charlton’s investment into his SIPP.

 FOS upheld Mr Charlton’s complaint: 
• FOS considered FCA Principles 2 (due skill, care and diligence) and 6 (treat 

customers fairly), FCA reports, guidance and industry good practice.

• BB failed to conduct due diligence on the SAE investment. 

• Had due diligence taken place, BB would have determined the investment to be 
high-risk and unsuitable and would not likely have invested.

 Complaint reconsidered by another Ombudsman and Final Decision issued 
on 2 February 2017, in Mr Charlton’s favour. 

BB’s Application for Judicial Review

6

BB applied for a judicial review of the FOS decision on the basis that:

1. Ground 1: The FOS used PRIN 2 and 6 of the FCA Handbook to create a 
new duty whereby SIPP providers were required to carry out due 
diligence on the investment in an execution-only transaction.

• The new rule had not undergone the required statutory consultation.

• Execution-only investments conflicted with the FOS decision regarding due 
diligence.

2. Ground 2:The FOS decision conflicted with previous decisions of the 
Pensions Ombudsman (POS).

5

6
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Submissions made by the parties – Ground 1

7

BB
• Dressing up a ‘duty to advise’ as due 

diligence – extensive duty.

• Duty derived from Principles (secondary 
legislation), not the Rules.

• This undermined statutory protection 
against rule making without consultation.

• Conflicting duty to execute transaction 
when instructed with extensive duty of 
inquiry.

FOS
• FOS acted within its statutory jurisdiction 

under s228(2) FSMA 2000 to “determine 
[the Complaint] by reference to what is, in 
the opinion of the ombudsman, fair and 
reasonable”.

• Principles were not used to create a new 
duty but to make a determination on 
existing rules.

• No conflict between Principles and COBS
rule. COBS rule did not create a duty to 
execute a transaction, but concerned the 
manner of execution.

Submissions made by the parties – Ground 2

8

BB
• Inconsistency between decisions of FOS

and POS, which has rejected similar 
complaints from consumers. 

• Consistency is a fundamental principle of 
public law.

• Two different statutory standards cannot
affect whether or not a particular duty of 
care is owed.

FOS
• Two different statutory schemes. FOS 

acts under FSMA and POS acts under the 
Pensions Schemes Act 1993 – two 
different thresholds.

• Cases before POS were not sufficiently 
similar to apply the same decision.

• FOS not bound to follow decisions of POS
but instead, complies with statutory duty.

7

8
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Judicial Review decision (October 2018)

9

BB’s application was dismissed for the following reasons:
 FOS applied an existing set of rules (PRIN 2 and 6) to a given set of circumstances 

and therefore no “new, unexpected” duty arose.

 FOS had discretion to decide what is “fair and reasonable” and apply the FCA 
Principles to the facts. An error of law did not occur.

 No conflict between the Principles and COBS 11.2.19(R) (duty to follow client 
instructions). The Principles relate to whether the claimant should accept investment 
in the first place and COBS 11.2.19(R) apply to execution of transaction once 
decision made.

 The Pensions Ombudsman was a different statutory scheme and it was for the FOS 
to decide what the fair and reasonable outcome of the complaint was. This was not 
an error of law.

Appeal of Judicial Review decision

10

 February 2019: BB granted permission to appeal. 

 Lord Justice Hickinbottom, Court of Appeal:

• The decision was of “considerable and wider importance within the industry and
for customers”

 The appeal was due to be heard in October 2019 but BB failed to generate 
enough funding and dropped the appeal shortly before trial.

9
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BB insolvency

11

 BB’s SIPP business entered administration on 18 September 2019.

 Reason for administration:

• “it [BB] can no longer afford to defend redress claims made against it. Those
claims relate to the acceptance of high-risk non-standard investments (NSIs) into
its non-advised SIPPs between 2010 and 2012.”

 While BB was no longer able to pay for its own suit, a number of industry 
stakeholders contributed to pay legal fees on its behalf.

 However, while enough money was raised to cover BB’s own fees, not 
enough was raised to cover their opponent’s.

Background – Russell Adams v Carey Pensions

12

 From 2011, Carey accepted investments in a store pod rental scheme into 
its SIPPs. 

 580 clients invested in the scheme, the majority having been introduced to 
Carey by CLP, an unregulated broker. 

 In 2012, the Claimant transferred his existing pension into a SIPP provided 
by Carey. The value of the claimant’s investment declined significantly and 
became illiquid. 

 The Claimant brought a claim arguing that the investment had been 
manifestly unsuitable for him.

11

12
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The Claimant’s case - Russell Adams v Carey Pensions 

13

• The unauthorised broker 
CLP was advising and 
arranging investments, 
thereby carrying out a 
regulated activity.

• Therefore, the SIPP 
agreement was void 
because it was established 
in consequence of 
something said or done in 
the course of a regulated 
activity pursuant to section 
27 of FSMA 2000.

1. SIPP agreement void

• Carey in breach of COBS 
2.1.1 (to act honestly, fairly 
and professionally in 
accordance with the client’s 
best interests) by (a) 
accepting an unsuitably 
high risk investment and (b) 
failing to follow the 
recommendations set out in 
FCA’s 2009 Thematic 
Review of the SIPP sector.

2. Breach of COBS 2.1.1

• Due to a “common design” 
between Carey and the 
broker CLP, a joint 
enterprise between the two 
parties.

• Therefore, Carey should be 
jointly liable for any 
negligent advice given by 
CLP.

3. Liability for negligence

The decision – Russell Adams v Carey Pensions (1)

14

 The judge found that Carey did not advise the Claimant on the underlying 
investment and that it put in place documentation to ensure that the 
Claimant and CLP understood the limits of their role in the process. 

 The Claimant had known that Carey was simply providing a mechanism for 
the transfer of his pension fund and that it was not advising on the SIPP or 
the underlying investment. The Claimant had been aware that the 
underlying investment was high-risk and it had been his decision to proceed 
with the SIPP.

13

14
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The decision – Russell Adams v Carey Pensions (2)

15

In respect of argument that the SIPP agreement was void due to a breach of 
section 27 FSMA:

 Rejected. The judge found that CLP had neither advised the claimant on the 
SIPP agreement nor arranged the investment. Therefore, CLP had not 
carried out a regulated activity.

 Any advice provided by CLP had related to the underlying investment.

 CLP had acted as a bare introducer; the process was out of CLP’s control. A 
direct causal link between any arrangements and the transaction was not 
established.

The decision – Russell Adams v Carey Pensions (3)

16

Argument that Carey had breached COBS 2.1.1:

 Rejected.

 Although, as an execution-only SIPP provider the defendant fell within the 
ambit of the rule, the extent of the duty owed had to be determined taking 
into account the contractual agreement.

 The contract expressly provided that Carey was not responsible for advising 
on the SIPP. As a result, the judge was clear that COBS 2.1.1 could not be 
construed as imposing an obligation to advise.

 The claimant was aware that the investment was high-risk.

 The judge said that an alleged breach of the FCA’s 2009 Thematic Review 
cannot allow an investor to bring a claim for breach of statutory duty under 
FSMA 2000.

15

16
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The decision – Russell Adams v Carey Pensions (4)

17

Argument that Carey should be jointly liable for any negligent advice by CLP:

 The judge dismissed this claim. 

 There had been no “common design” between Carey and CLP; their roles 
had been entirely separate. Carey had not been aware of or facilitated any 
advice by CLP.

 In any case, the judge was not satisfied that there had been a negligent 
misstatement by CLP.

 The judge’s findings of fact were “entirely inconsistent” with Carey having 
assisted in the commission of a tort by CLP.

Recent news

18

The claimant was 
granted permission to 
appeal. The appeal was 
heard in the Court of 
Appeal in March 2021.

The claimant’s solicitors 
stated, “We always 
considered that the 
original judgment 
approached the case 
from all the wrong 
angles, placing too 
much emphasis on the 
‘paper-trail’ of standard 
form documents 
produced and not 
properly considering the 
primacy of the statutory 
framework.” 

17
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How can one reconcile the decisions in these two cases?

19

BB only judicially reviewed, 
Final Decision of FOS cannot 
be appealed. Result was not 
irrational.

FOS has wide discretion and 
does not have to follow law or 
other tribunals.

BB was extreme example: 
Not just high risk but fraud and 
no title to land.

Adams’ lawyers seeking to 
create novel causes of action 
when basic legal duties of 
SIPP Operators not wide.  

Court will look at contractual 
documentation to assess what 
was agreed about parties’ 
roles, FOS much less so. 

Favourable decision to Adams 
risks opening floodgates.  
SIPP Operators struggling 
and companies taken on back 
book of business. 

Differences in the approaches of the court and the FOS

20

 FOS: 
• Starts from ‘fair and reasonable’ for particular Claimant;

• Influenced by absence of other regulated entities;

• May consider what Claimant relied upon.

 Court:
• Starts from common law and statutory duties. Principles not actionable in isolation;

• Subject to Unfair Contract Terms/Consumer Regulations, determined by contract
and most SIPP Operators have clear documentation and exoneration clauses;

• Willing to look at causation more generally.

19

20



12.03.2021

11

Lessons on FSMA-based claims

21

 Carey case makes it difficult for Claimants to rely on Section 27 FSMA. However, CLP
in Carey found not to have misstated investment. Contrast likes of Avacade where
FCA taken action.

 Principles relevant but should not be determinative. FOS should not determine out of
kilter with Court. COBS remain actionable. Actual due diligence and knowledge of
SIPP Operator relevant.

 COBS 9 and suitability for claims against IFAs, not SIPP Operators.

 COBS 10 may still be relevant as to what was appropriate.

Trends for SIPP Operator claims / complaints 

22

 Rise and rise of claims relating to SIPPs at FOS: new data;

 Increased consolidation in SIPP market but ongoing claims and complaints 
on back book of business. Time bar arguments but hard fought at FOS;

 Continuing role of POS as potentially more favourable tribunal, but unlikely 
to persuade FOS to refer to POS;

 Potential for change in position dependent on Carey appeal in March 2021. 

21
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	1. If an employee is dismissed on written notice posted to his home address, when does the notice period begin to run? Is it when the letter would have been delivered in the ordinary course of post? Or when it was in fact delivered to that address? Or...
	2. Given the vast numbers of working people who might be affected by this issue, it is perhaps surprising that it has not previously come before the higher courts. This Court, in Gisda Cyf v Barratt [2010] UKSC 41; [2010] ICR 1475, held that the “effe...
	3. There is nothing to prevent the parties to a contract of employment from making express provision, both as to how notice may or must be given and for when it takes effect, as happened in Geys v Société Générale, London Branch [2012] UKSC 63; [2013]...
	4. The essential facts are very simple. Mrs Haywood was continuously employed by various bodies in the NHS for many years. On 1 November 2008, she began employment with the Newcastle and North Tyneside Community Health PCT. On 1 April 2011, her employ...
	5. Very shortly after the transfer, the Trust identified Mrs Haywood’s post as redundant. As both parties knew, if her employment terminated by reason of redundancy on or after her 50th birthday on 20 July 2011, she would be entitled to claim a non-ac...
	6. Mrs Haywood asked that no decision be taken while she was away, but the Trust did not agree to that. On 20 April 2011, it issued written notice (in fact dated 21 April) of termination of her employment on the ground of redundancy. The Trust maintai...
	7. The crucial date was 27 April. Notice given on or after that date would expire on or after Mrs Haywood’s 50th birthday. Notice given before that date would expire earlier. Mrs Haywood and her husband were away on holiday in Egypt from 19 to 27 Apri...
	8. Mrs Haywood made various Employment Tribunal claims in respect of her dismissal, which were not pursued. In these High Court proceedings, she claims that her 12 weeks’ notice did not begin until 27 April, when she received and read the letter, and ...
	9. The claim was tried by His Honour Judge Raeside QC, sitting as a High Court Judge, in January 2014. He handed down a “partial judgment” on 27 May 2015: Case No 3BM30070. He held that it was necessary to imply a term that Mrs Haywood had a right act...
	10. The Trust’s appeal to the Court of Appeal was dismissed by a majority: [2017] EWCA Civ 153. Proudman J held that “the contents of the letter had to be communicated to the employee” (para 57). Arden LJ held that the letter had to be “received” (par...
	11. Before turning to the major issue of principle, which divided the Court of Appeal and also divides this Court, it is convenient to mention a point which was raised for the first time in the Court of Appeal by Lewison LJ. This is that Mr Crabtree, ...
	12. The Trust argues that there is a common law rule, principally derived from some historic landlord and tenant cases, which supports its case that notice is given when the letter is delivered to its address. Mrs Haywood argues that the common law ru...
	13. The Trust relies on a line of cases dating back to the 18th century, almost all in the landlord and tenant context, holding that delivery of a notice to the tenant’s (or landlord’s) address is sufficient, even though it has not actually been read ...
	14. In Jones d Griffiths v Marsh (1791) 4 TR 464; 100 ER 1121, it was held that delivering a notice to quit to the tenant’s maidservant at his house (which was not the demised premises) was sufficient. Personal service was not necessary in every case,...
	15. The other landlord and tenant cases relied on by the Trust are less helpful, because they involved express statutory and/or contractual terms. Stidolph v American School in London Educational Trust Ltd [1969] 2 P & CR 802 concerned the requirement...
	Both observations are as consistent with Mrs Haywood’s case as they are with the Trust’s.
	16. In Stephenson & Son v Orca Properties Ltd [1989] 2 EGLR 129, the deadline for giving notice of a rent review to the tenant was 30 June. The notice was posted recorded delivery on 28 June, but it was not received and signed for until 1 July. The is...
	17. Wilderbrook Ltd v Olowu [2005] EWCA Civ 1361; [2006] 2 P & CR 4, also concerned a rent review notice sent by recorded delivery, received and signed for at the demised premises. The lease incorporated the statutory presumption as to service in sect...
	Once again, this does not help us to determine what term as to service is to be implied into an employment contract, to which section 196(4) does not apply.
	18. With the exception of the employment case of London Transport Executive v Clarke (dealt with below at para 29), the only case outside landlord and tenant law relied on by the Trust is The Brimnes, Tenax Steamship Co Ltd v The Brimnes (Owners) [197...
	19. Cairns LJ made this general observation, at pp 969-970:
	20. These statements can scarcely be seen as a ringing endorsement of the Trust’s case, as their starting point is receipt. Notices delivered during normal working hours to an office which can reasonably be expected to be staffed to receive and deal w...
	21. Mrs Haywood relies upon a line of EAT cases dating back to 1980, holding in a variety of contexts which do not all depend upon the construction of the employment protection legislation, that written notice does not take effect until the employee h...
	22. In Brown v Southall & Knight [1980] ICR 617, the issue was whether the employee had the 26 weeks’ continuous employment, ending with “the effective date of termination”, then required to bring an unfair dismissal claim. The letter summarily dismis...
	23. The same approach was adopted by the EAT (Morison J presiding) in McMaster v Manchester Airport plc [1998] IRLR 112, another case of a dismissal letter arriving while the employee was away from home. This too was a case about the “effective date o...
	24. When the Gisda Cyf case, referred to in para 2 above, which concerned a summary dismissal by letter, came before Bean J sitting alone in the EAT ((UKEAT 0173/08, unreported), he agreed with all that Morison J had said - it was laying down a clear ...
	25. Edwards v Surrey Police [1999] IRLR 456 also concerned the effective date of termination for the purpose of the time limit for bringing an unfair dismissal complaint. But the issue was whether the employee’s resignation took effect when the employ...
	26. In George v Luton Borough Council (EAT 0311/03, unreported) the EAT (Judge Serota QC presiding), agreed that the acceptance of the employer’s repudiatory breach had to be communicated, but held that there might be a distinction between cases of an...
	27. Brown v Southall & Knight was followed in an entirely different context in Hindle Gears Ltd v McGinty [1985] ICR 111, and this time to the employees’ disadvantage. During a strike, employers were exempt from unfair dismissal claims only if they di...
	28. Most recently, in Sandle v Adecco UK Ltd [2016] IRLR 941, the EAT (Judge Eady QC presiding) upheld the employment tribunal’s decision that an agency worker had not been dismissed because, although the firm to which the agency had assigned her had ...
	29. Two other employment cases were relied upon by the Trust. In London Transport Executive v Clarke [1981] ICR 355, the employee had taken unauthorised leave to go to Jamaica. After sending two letters to his home address asking for an explanation an...
	30. The other case is the decision of the Court of Appeal in the Gisda Cyf case: [2009] EWCA Civ 648; [2009] ICR 1408. The majority, Mummery LJ with whom Sir Paul Kennedy agreed, approved the decisions in Brown v Southall & Knight and McMaster v Manch...
	31. In the Supreme Court, the approach of the majority was upheld. The Court emphasised that it was interpreting a statutory provision in legislation designed to protect employee’s rights, so that “the general law of contract” should not even provide ...
	32. The last employment case to mention is Geys v Société Générale, London Branch (see para 3 above). The Bank purported to exercise its contractual right to terminate the employee’s employment by making a payment in lieu of notice. The severance paym...
	33. Both parties have placed great weight on what they see as the policy considerations favouring their solution. Mr Cavanagh QC, for the Trust, points out that, as there was no express term stating how notice was to be given and when it was to be tak...
	34. He also argues that the Trust’s approach - delivery to the home address - is consistent with or more favourable than many statutory provisions about notice. He cites, in ascending order of severity, the following examples:
	35. However, as Mr Glyn QC for Mrs Haywood points out, it does not follow that any of these differing statutory provisions reflects the common law as to the term to be implied into an employment contract. Their purpose was to lay down a rule which mig...
	36. He also cites the judgment of the Supreme Court in Gisda Cyf, at para 43:
	37. Furthermore, if an employer wants greater certainty, he can either make express provision in the contract, or tell the employer face to face, handing over a letter at the same time if the contract stipulates notice in writing. Large numbers of emp...
	38. The rule established in the EAT from 1980 onwards has survived the replacement, by the Employment Rights Act 1996, of the legislation which applied in Brown and there have been several other Parliamentary opportunities to correct it should it be t...
	39. In my view the approach consistently taken by the EAT is correct, for several reasons:
	(1) The above survey of non-employment cases does not suggest that the common law rule was as clear and universal as the Trust suggests. Receipt in some form or other was always required, and arguably by a person authorised to receive it. In all the c...
	(2) The EAT has been consistent in its approach to notices given to employers since 1980. The EAT is an expert tribunal which must be taken to be familiar with employment practices, as well as the general merits in employment cases.
	(3) This particular contract was, of course, concluded when those cases were thought to represent the general law.
	(4) There is no reason to believe that that approach has caused any real difficulties in practice. For example, if large numbers of employees are being dismissed at the same time, the employer can arrange matters so that all the notices expire on the ...
	(5) If an employer does consider that this implied term would cause problems, it is always open to the employer to make express provision in the contract, both as to the methods of giving notice and as to the time at which such notices are (rebuttably...
	(6) For all the reasons given in Geys, it is very important for both the employer and the employee to know whether or not the employee still has a job. A great many things may depend upon it. This means that the employee needs to know whether and when...

	40. I would therefore dismiss this appeal. It was only on 27 April 2011 that the letter came to the attention of Mrs Haywood and she had a reasonable opportunity of reading it.
	41. The foundation of the Trust’s argument is that there is a common law rule that written notice of termination of a contract is given when the notice document is delivered to the recipient’s address, and that there is no need for the recipient to ha...
	42. I am indebted to Lady Hale and Lord Briggs for having introduced and analysed the authorities, albeit that their analyses differ, as I am able to build on what they have already said (see paras 13 and 14 of Lady Hale’s judgment, and paras 84 et se...
	43. In considering the authorities, I have found it helpful to keep in mind that there are different sorts of service, increasingly personal in nature. Putting a notice document into a post box might be said to be at one end of the spectrum. This is t...
	44. It is also helpful to keep in mind when approaching the authorities that presumptions feature prominently in them and that presumptions come in various guises too, the most obvious distinction being between the rebuttable presumption and the irreb...
	45. The starting point for an examination of the old authorities is Jones d Griffiths v Marsh (1791) 4 TR 464. This is the case in which a notice to quit was served on the tenant’s maidservant at the tenant’s house, the contents being explained to her...
	46. In deciding that the tenant had been served with due notice to quit, Lord Kenyon and Buller J expressed their decisions in rather different ways. The reports of their judgments are so short that it is worth setting them out in full. Lord Kenyon sa...
	47. Buller J said at pp 465-466:
	48. Lord Briggs takes this case as a clear statement of already settled law to the effect that a notice left at the intended recipient’s dwelling house is valid from the point of delivery. He would reject the argument that this was a decision about se...
	49. Although not cited to us, the next relevant case chronologically seems to me to be Doe d Buross v Lucas (1804) 5 Esp 153. The action was one of ejectment, to recover possession of premises. The brevity of the report makes it difficult to be sure o...
	50. From this, it seems that Lord Ellenborough considered that mere delivery at the house was not enough, and that he saw Jones v Marsh as a case of notice received by the tenant himself, because there had been no evidence to rebut the presumption tha...
	51. Next in time is Walter v Haynes (1824) Ry & Mood 149 which is one of the few examples we were given from outside the field of residential property. An action of assumpsit was brought upon a bill of exchange. A notice of dishonour had been posted i...
	52. I come then to Doe d Neville v Dunbar (1826) M & M 9. This was another notice to quit case. Two copies of the notice to quit were served at the defendant’s house, one on the servant and the other on a lady at the house. The defendant complained th...
	53. An interesting feature of this passage is the assertion that the sufficiency of the notice in Jones d Griffiths v Marsh depended on the presumption that it came to the tenant’s hands. This is in line with Lord Ellenborough’s view of it in Buross v...
	54. Lord Abbott CJ, had no doubt, however, that the notice in Neville v Dunbar was sufficient. The brevity of the report makes it difficult to gain a full understanding of the reasoning. It could be read as endorsing mere delivery to the house as suff...
	55. Doe d Lord Bradford v Watkins, the third of the three cases referred to in the argument in Neville v Dunbar, seems to have concerned a notice to quit served on one of two tenants holding under a joint demise of premises. It seems that it was left ...
	56. Papillon v Brunton (1860) 5 H & N 518 is the next case requiring consideration. Lord Briggs takes the view that this makes it “even clearer” that the principle in play is not dependent upon personal delivery to an agent. It is the case in which a ...
	57. In attempting to arrive at a proper understanding of Papillon v Brunton, it must be noted that the trial judge had left it to the jury to say whether the letter arrived at the solicitor’s chambers on the day of posting or on the morning of the nex...
	58. Whilst this passage commences with a rather general observation, suggesting that mere posting of a notice is sufficient, that thought is not continued throughout the remainder of it. As the reasoning develops, it seems to turn, at least to some ex...
	59. Martin B simply concurred with Pollock CB, but Bramwell B and Wilde B provided short judgments agreeing there should be no rule. It is difficult to ascertain precisely what was of most importance to Bramwell B, although the jury’s finding that the...
	60. So we come to the decision of the House of Lords in the Irish case of Tanham v Nicholson (1872), which I see as important. There is nothing to suggest that the fact that it was an Irish case makes any difference to the law applicable in relation t...
	61. Lord Briggs interprets the case as one about agency, rather than about service by post at the recipient’s home, but considers it to contain relevant dicta supporting the existence of a common law rule that delivery of an “ordinary civil notice” to...
	62. A little background is required as to the history of the case and the arguments being advanced by the parties. The trial judge had left to the jury the question, “Whether, in fact, the notice to quit ever reached [the tenant], or became known to h...
	63. Although all arriving at the same result, that there had been sufficient service of the notice, their Lordships differed in their reasoning. For the Lord Chancellor, Lord Hathersley, the solution lay in agency. He introduced the problem as follows...
	64. At p 568, in a passage which is worth quoting in full, he set out his view that if the servant is constituted an agent for receiving service of the document in question, service on the agent is service on the principal:
	65. So, said the Lord Chancellor, when the law has said “in repeated cases” that the effective service of notice on a servant at the dwelling house situated upon the demised property is a service upon the tenant, it has proceeded upon the basis that “...
	66. Lord Westbury thought the law on the service of notices to quit to be in an unsatisfactory state. Lord Briggs has quoted (at para 91) what he said about the undue burden on a landlord deprived of the benefit of due service by things beyond his con...
	67. Although it is possible to interpret Lord Westbury’s apparently approving reference to Lord Kenyon in Jones d Griffiths v Marsh as endorsing a principle that mere delivery at the tenant’s house was sufficient, I do not think that that interpretati...
	68. When Lord Westbury spoke of the uncertainty and doubt that had come into the law (see the passage quoted at para 93 of Lord Briggs’ judgment), I do not think that he was complaining that there had been a principle (whether or not derived from Lord...
	69. Lord Westbury introduced his final paragraph with the view that “the matter is left, by certain expressions used in former decisions, in a state of some embarrassment”. Whilst he expressed the hope that the judgment in the case may “tend to reliev...
	70. No relief came from Lord Colonsay either. His speech revolves around agency. He began it by observing (p 576) that, “[i]t is held in law that notice given to the servant of the party residing in the house is a service of notice on the master”. He ...
	71. Two features of Tanham v Nicholson strike me as particularly significant. First, none of their Lordships resolved the case by the simple route of holding that delivery of the document at the tenant’s address was sufficient notice, even though that...
	72. I need only refer to one further Victorian case, and then only for completeness. This is the decision of the Court of Appeal in Hogg v Brooks (1885) 15 QBD 256. A lease of a shop contained a provision for the landlord to terminate the demise by de...
	73. I need not add to what Lady Hale has said about the other non-employment cases upon which the Trust relies (commencing at para 15 of her judgment). I share her view of them and of what is said in the employment cases about the common law position....
	74. My unease about the suggested general common-law rule is compounded by the concentration within a narrow field of the cases upon which the Trust relies. It may be that a great deal of research has been done into other areas with no relevant result...
	75. Absent a common law rule of the type for which the Trust contends, I see no reason for a term to that effect to be implied into an employment contract. Indeed, as Lady Hale explains, there is every reason why the term implied into an employment co...
	76. I would have allowed this appeal. The question is whether the term which must be implied into a contract of employment terminable on notice so as to identify, where necessary, the time of the giving of postal notice of termination, is that notice ...
	77. The precise identification of the time when notice is given is not invariably, or even usually, necessary in order to determine when the employment actually terminated. This will usually be the time (almost always the date) specified in the docume...
	78. The question is not whether any term as to the time of the giving of notice should be implied, but rather what that term is. It is common ground that the term is one which the law implies into a whole class of contract, rather than one which is co...
	79. Contracts of employment are only a sub-species of a much larger group of what may be described as relationship contracts terminable on notice. They include contracts between landlord and tenant, licensor and licensee, contracts of partnership, ser...
	80. Nor do the particular facts of this case call for an anxious re-examination or development of the previous law, even though the financial consequences for the parties are, because of an unusual fact (the approach of the pension threshold on the em...
	81. In my judgment there has been for over two centuries a term generally implied by law into relationship contracts terminable on notice, namely that written notice of termination is given when the document containing it is duly delivered, by hand or...
	82. I would add that there are in my view sound reasons of policy why the implied term should be as I have described, to some of which I will refer in due course. But these do not amount even collectively to a ground for my conclusion, save in the neg...
	83. I gratefully adopt Lady Hale’s summary of the facts. Although the date upon which the termination notice was duly delivered was postponed because of the absence of anyone at Mrs Haywood’s home to sign for recorded delivery, the helpful interventio...
	84. I am also content largely to follow my Lady’s summary of the authorities, although I will need to say a little more about the reasoning in some of them. The earliest is Jones d Griffiths v Marsh (1791) 100 ER 1121. The issue in that case was as to...
	85. I would not agree with the submission for Mrs Haywood that the case was one about service upon an agent of the tenant, although it was given to a servant. The judgments make no mention of agency, and service was said to be effected by leaving the ...
	86. The very short report of Doe d Buross v Lucas (1804) 5 esp 153 does seem to suggest a different analysis from that laid down by Kenyon CJ in Griffiths v Marsh, for the reasons set out by Lady Black in her judgment. But it is important to bear in m...
	87. With respect to Lady Black I do not consider that Walter v Haynes (1824) Ry & M 149 is of any real assistance. That was a case in which the plaintiff sought to prove service of a notice of dishonour of a bill of exchange by evidence only that she ...
	88. Doe d Neville v Dunbar (1826) Moot M 9; 173 ER 1062 is the earliest case cited to us about the timing of service, again of a notice to quit. The relevant lease required two quarters’ notice to quit. Notice to quit on the September quarter day need...
	89. Lady Black notes in her judgment that both counsel and the judge referred to a presumption of due delivery where the recipient’s agent is given the notice, and is not called to prove that she did not inform her master in good time. But it is hard ...
	90. Papillon v Brunton (1860) 5 H & N 518; 157 ER 1285 makes it even clearer that the principle is not dependent upon personal delivery to an agent. It is also the earliest case about postal service. Again, service of the notice to quit had to be give...
	91. The question reached the House of Lords in Tanham v Nicholson (1872) LR 5 HL 561 on an Irish appeal. It was about personal service of a landlord’s notice to quit upon an agent of the tenant at the tenant’s home, which formed part of the demised pr...
	92. Later, commenting on the Jones v Marsh case, he continued:
	93. Lord Westbury concluded:
	94. A recurrent theme in the speeches of both the Lord Chancellor and Lord Westbury is that, to the extent that the dicta originating with Buller J in Jones v Marsh and Lord Ellenborough in Buross v Lucas might suggest that delivery to the recipient’s...
	95. Lady Black refers to Hogg v Brooks (1885) 15 QBD 256. The case may have turned upon an unusually drafted break clause in a lease. In any event none of the authorities cited to us are referred to in the brief judgment of Brett MR. His conclusion ap...
	96. I agree with Lady Hale that Stidolph v American School in London Educational Trust Ltd [1969] 2 P & CR 802 is not of decisive force, because it was not suggested that the intended recipient was not at home when the relevant statutory notice arrive...
	97. The Brimnes, Tenax Steamship Co Ltd v The Brimnes (Owners) [1975] 1 QB 929, CA was a case about the summary termination, by telex, of a charterparty by the owner upon breach by the charterer. It was not about termination on notice. The dicta cited...
	98. In my judgment the Trust was right to place emphasis in its submissions upon the wide range of statutory provisions which appear to be formulated upon an assumption that service of what may loosely be described as ordinary civil notices is complet...
	99. Like Lewison LJ, and in respectful disagreement with Arden LJ, I do not read Freetown Ltd v Assethold Ltd [2012] EWCA Civ 1657; [2013] 1 WLR 701 as an authority to the contrary. At para 37, Rix LJ speaks of the common law as requiring proof of rec...
	100. The essential difference between my analysis of the common law cases and that of Lady Hale and Lady Black is that they treat them all as at least consistent with the theory that delivery to an agent is as good as delivery to the principal, in the...
	101. In days when homes were (at least among the moneyed classes who could afford to litigate) usually staffed even where their resident owners were away, there may not have appeared to be much practical difference between the transfer of risk when th...
	102. Turning to cases about employment there is, as Lady Hale observes, very little about the common law as to termination on notice. There is however a significant amount of authority about the requirements for summary termination. In my judgment, th...
	103. It is therefore no surprise to find dicta in some (although not all) of the authorities on summary termination (usually called dismissal) to the effect that actual communication to the employee is necessary. By contrast termination on notice alwa...
	104. The rules which the common law has developed over centuries about the giving of ordinary civil notices represent a compromise between the reasonable need for the givers of the notice to be able to exercise the right triggered by the notice, at a ...
	105. Brown v Southall & Knight [1980] ICR 617 was a case about summary dismissal. The question was whether the date of delivery of the letter summarily dismissing the employee was the effective date of termination for statutory purposes connected with...
	106. The next in time is London Transport Executive v Clarke [1981] ICR 355, which was about the requirements for the effective communication by the employer of its election to treat a repudiatory breach by the employee as having terminated the contra...
	107. The EAT applied a slightly more nuanced approach to the requirements for communication of summary termination in Hindle Gears v McGinty [1985] ICR 111, which was a case about the attempted summary dismissal of an entire group of striking workers,...
	108. McMaster v Manchester Airport plc [1998] IRLR 112 was also a case about summary dismissal. That much was common ground. It is true that the requirement for communication to the employee, for the purpose of determining the effective date of commun...
	109. Edwards v Surrey Police [1999] IRLR 456 was not (save in a statutory sense about constructive unfair dismissal) about a dismissal at all. Rather, it was about summary resignation. The issue was whether the employee’s employment had an effective d...
	110. The next case, George v Luton Borough Council (2003) EAT/0311/03 is also about summary termination by resignation. The employee gave notice by letter dated 30 July 2002 that she was resigning with effect from 31 July, complaining of constructive ...
	111. Potter v RJ Temple plc (2003) UKEAT/0478/03 was yet another case about an employee’s acceptance of repudiation by the employer as putting an immediate end to the contract. The acceptance was faxed to the employer, and arrived at 8.21 pm on 13 Sep...
	112. The developing jurisprudence in the EAT about the effective date of termination by an employer was approved in the Court of Appeal by majority and by this court unanimously in Gisda Cyf v Barratt [2009] ICR 1408 and [2010] 4 All ER 851. It was ag...
	113. The phrase “effective date of termination” defined in section 97(1) of the Employment Rights Act 1996 contains separate formulae, in separate sub-sections, for termination on notice, and termination without notice. For termination on notice it is...
	114. The only considered judicial view in Gisda Cyf about what was the relevant law of contract for the purpose of determining when summary dismissal by letter to the employee’s home took effect is to be found in the dissenting judgment of Lloyd LJ in...
	115. I agree with Lady Hale’s reasons for not finding this court’s decision in Geys v Société Générale, London Branch [2012] UKSC 63; [2013] 1 AC 523 of significant assistance. It was about the ordinary common law of contract, but it was specifically ...
	116. Likewise I have not found significant assistance from the latest dismissal case in the EAT, namely Sandle v Adecco UK Ltd [2016] IRLR 941. The question was whether the employee had been summarily dismissed by inaction on the part of the employer....
	117. Standing back and reviewing the employment cases as a whole, the following points stand out. First, none of them was about termination on notice, by the employer or the employee. They were all about summary termination. Secondly, and unsurprising...
	118. I have already expressed my view that policy plays a subordinate role where there is already an established common law principle which supplies the standard implied term. I have described the common law principle that an ordinary notice takes eff...
	119. Some of its advantages benefit both parties equally. The foremost is certainty. Both the employer and the employee need to know when the employment will actually terminate, even where (as often happens) the notice expresses an expiry date by refe...
	120. Counsel for Mrs Haywood submitted that it was a policy advantage to treat both the statutory test for effective date of termination and the common law rule about the taking effect of a notice of termination in the same way. I disagree. First, it ...
	121. Where, as here, the development of a standard implied term at common law may be perceived to be based upon a compromise about the fair allocation of risk, as I have described, it is inherently unlikely that all policy considerations will point in...
	122. It will already be apparent that I find myself in broad agreement with the reasoning of Lewison LJ in his dissenting judgment. As for the majority, Proudman J held that nothing less than actual communication to the employee would suffice: see par...
	123. Lady Hale’s formulation is slightly different again. She prefers the formula that notice is given at the earlier of the times when it is read, or when the employee has had sufficient time to do so. It is to be noted that, if departure is to be ma...
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	A virtual reality: remote court hearings in Scotland
	Introduction
	My name is Craig Watt. I am a commercial litigator within Brodies' Litigation Department, but also a solicitor advocate within the 'Advocacy by Brodies' set.
	I am privileged to speak to you today as part of the remote PNLA Annual Conference.
	It is apposite that the conference is virtual. In my session, 'A virtual reality: remote court hearings in Scotland', I hope to cover off the migration to remote court hearings to address the practicalities of in person court hearings during the covid...
	What I am going to cover:
	 What happened and the difficulties the Scottish Court Service faced,
	 The changes that required to be made to allow court hearings to resume, albeit remotely,
	 Further changes coming down the track,
	 Consider whether remote hearings are here for good, and
	 Tips for handling remote court hearings.
	What happened?
	This section of my session is perhaps akin to the part of the weather forecast that is most mocked - telling you what the weather was like earlier.
	I do think that it is useful to frame the changes required to ensure access to justice in the proper context.
	On the 23rd of March 2020, we were told by the Prime Minister to 'stay at home'.
	What had started off as short sections of the news addressing a virus in far flung countries, had become the dominant story, as the coronavirus death toll in the UK increased exponentially.
	The Scottish Courts operate almost entirely as a paper-based system, with in person hearings. The 'stay at home' order made it impractical to administer and progress court hearings remotely.
	What was done initially?
	Scottish Court business was adjourned immediately.
	All but urgent business was placed on hold. Urgent business in the Court of Session was defined as;
	 Child abduction petitions
	 Applications for interim interdict
	 Other urgent matters on cause shown
	This urgent business was dealt with by telephone conference initially.
	All Scotland Personal Injury Court and Sheriff Appeal Court started to resume urgent business shortly thereafter, again by telephone conference call or written submissions.
	In April, 10 Sheriff Courts across Scotland were re-opened as 'Hub courts' to handle urgent business in a physical setting.
	The Scottish Courts were facing severe disruption. How to deal with that to allow access to justice was critical.
	Access to Justice
	Former President of the Supreme Court, Lord Neuberger, in his 2017 address to the Australian Bar Association, suggested 8 propositions as to what  'access to justice'  means. Two of which, effective procedure to get a case before the court, and an eff...
	Richard Susskind in his book, Online Courts and the Future of Justice, posed the question, "Are Courts a place or a service?"
	It was proving impractical to ensure progress of justice through physical attendance at the Scottish Courts. Mindful of the legal maxim, "justice delayed is justice denied", consideration required to be given as to how to serve justice outwith the phy...
	Consideration had to be given to the virtual hearing.
	What is a virtual hearing
	The first virtual hearing to be held in Scotland was heard by WebEx in the Inner House of the Court of Session on 21 April 2020 before three judges, the Lord President, Lord Menzies and Lord Brodie.
	The positive experience of the virtual hearing set in chain a desire to roll out virtual hearings across Scottish Courts network.
	The Commercial Courts of the Court of Session started to roll out virtual hearings by WebEx, in addition to telephone conferencing.
	I conducted the first substantive virtual Sheriff Court hearing nominally out of Inverness in May 2020, again by WebEx.
	The Sheriff Appeal Court started to migrate to handling business by virtual hearings, again on WebEx.
	The Sheriff Courts are still handling cases by a mixture of telephone hearings and written submissions, but there is a desire to move to virtual hearings.
	Other Practical Changes
	Beyond the actual hearings themselves, the administration of litigation required adjustments to the previous way of working. Changes that would have been seismic in even recent years.
	For example, electronic signatures on court documents was permitted as scanned signatures to enable them to be lodged electronically.
	In the Lord President's statement of 19 June 2020, he acknowledged the speed at which the changes had been implemented and advocated for the adoption of virtual courts permanently. “This is not the time for a defence of tradition.  The cry of “it’s ay...
	Going Forward
	It would appear that we are not going to return to the 'old' normal. Remote court hearings are here to stay in one shape or another.
	Procedural business normally has less focus on productions and does not require evidence to be led. There are clear benefits for clients and lawyers in handling procedural business virtually in terms of time and costs savings.
	The same benefits would extend to legal debates, where legal submissions can be made through a hybrid of written submissions and virtual oral submissions. Perhaps as the default.
	The conduct of proofs may be less easy virtually, but, at the very least, virtual evidence should be used as part of a suite of options to run the proof most efficiently. It should be far easier to persuade a court to allow virtual evidence from afar ...
	There's also an argument that virtual examination of witnesses is fairer on witnesses. More relaxed. More likely to give best account. (That might be an issue that lawyers cross examing them have to wrestle with.) Less time demanding for witnesses, to...
	Virtual hearings could make one aspect of judicial life easier for judges, too. If there is a video recording of evidence, there will not be so much need for detailed note taking.
	There are some aspects of conducting virtual hearings that would benefit from processes/protocols across the Scottish Courts, ideally consistently.
	There is a very useful guide on the Court of Session website. I understand the Sheriff Courts are working on their own.
	 Document Management
	 Witness Issues
	o Protocol for attendance – to ensure they know what to expect and what is expected of them;
	o No coaching/support -  "Who wants to be a Millionaire" question (checking room/mirror);
	o IT issues,
	o Timing of hearings across international boundaries,
	o Timing of release of productions to the witness.
	Investment and continues investment in IT systems required.
	In England and Wales, for example, they were able resumed business 'wherever possible' earlier than Scotland.
	To assist them, they used technology utilised before the lockdown, to enable the electronic filing of docs, through online Portals (such as CE-file).
	Virtual hearings will not suit all court users, for example some litigants in person and certain lay witnesses. Whilst they should not be a one size fits all option, this should not be used as justification to return to the 'old normal' of seeing the ...
	Tips for conducting hearings:
	Not all of us are tech savvy, but there are some steps that can be taken to ensure you are less focused on IT issues and more on advocacy.
	 Build studio? [Changes to lawyers' offices already]
	 Quiet space [amazon deliveries and dogs don't mix, in my exp]
	 Strong wifi signal
	 Frame yourself. No full face. Upper body. No up the nose shot.
	 Well positioned lighting.
	 Undistracting background – virtual? No cat filters. Try and keep neutral. Focus should be your questions/submissions.
	 Court dress and etiquette – no chewing gum, scrolling your socials
	 Use tests offered by courts if unfamiliar with platform.
	 Second screen for productions/notes
	 Headset
	 Camera tracker? Suits some – can make those watching seasick
	 Back channel comms
	o Tug of gown/stage whisper gone
	o Communication between Counsel/agents/clients needed;
	o Sharing on platform as hearing or external back channel?
	 If adjournment required, seek it.
	 Have telephone numbers for clients/agents/counsel and clerk, in case of loss of connection.
	 Settlement at door? – schedule catch up before hearing.
	Well, thanks very much for joining me, virtually, today.
	I look forward to seeing and speaking with you at the Q&A session arranged for later this year.




