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Temple Legal Protection and Temple Funding are market-leading providers of litigation insurance and disbursement 
funding designed to break down the financial barriers to litigation, mitigate risk and reduce liability.

The experts in Litigation Insurance 
and Disbursement Funding

FG170317

In partnership with

We support your client relationships
In a rapidly evolving legal services sector, our aim is to help 
you retain and attract clients by enhancing the access to 
justice solutions you are able to offer.

• Our litigation insurance - also known as After-the-Event
insurance - is proven in a wide variety of commercial
disputes. The cover, which works with all kinds of
client retainer, is ‘A’ Rated and provided in partnership
with Royal & Sun Alliance (RSA), one of the largest and
strongest insurers in the UK

• Our disbursement funding removes the financial
barriers that may prevent your client running a case to
its full potential. Easy to administer and affordable, it
gives your clients peace of mind and keeps the financial
liability off your balance sheet

Temple Legal Protection and Temple Funding are fully 
accredited and regulated by the Financial Conduct Authority 
(FCA), providing transparency and security for both your firm 
and your clients.

An unrivalled level of service and 
expertise 
The products and services we provide add value, not cost, to 
your core legal advice services. Through innovation, agility 
and attention to detail, we seek to ensure our partner law 
firms always have ‘best in class’ options to support their 
business and their clients.

Why work with us?
• Our litigation insurance, which works seamlessly with

Temple Funding, enables your client to afford to
proceed with their claim to its full conclusion without
having to settle or abandon because of costs

• We insure a wide range of cases both for claimants and
defendants - including general commercial litigation,
professional negligence claims, property litigation and
claims brought by insolvency practitioners

• Our knowledge of the complexities of commercial
litigation is unequalled - we partner with many of the
leading commercial litigation law practices

• We offer regulated, transparent and responsible
lending - disbursement funding is now available for your
commercial clients at 10% interest per annum

• The Temple Online Policy System – it provides quick
and easy online access to incept insurance policies and
manage disbursement funding without the need for
multiple application forms, meetings or calls

• Peace of mind - the insurance premium is paid by your
client at the conclusion of the case and only if their
claim is successful. If the case loses, they will not have
to pay the premium

 Increase your fee earning, reduce your client’s risk 
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In partnership with

Next steps:
To discuss a case you’d like reviewing or arrange a visit to 
find out how litigation insurance can help your commercial 
clients, please call our Commercial team on 01483 577877. 
Don’t forget our case assessment service is FREE of charge 
and without obligation.

Temple Legal Protection Ltd 
Portsmouth House, 1 Portsmouth Road, Guildford, Surrey, GU2 4BL
Tel. 01483 577877  DX. 83188 Guildford
www.temple-legal.co.uk

Specialist underwriting expertise 
backs Temple’s litigation insurance
When you partner with Temple, you have the  
advantages that come with working alongside one of the 
original and most respected litigation insurance providers 
in the industry.  

Our Underwriters are responsible for all aspects of 
the insurance process, from creating policy wordings, 
calculating premium rates, underwriting non-standard 
risks to dealing with claims. They are directly accessible 
should you require a second opinion or reassurance on 
a particular matter – helping you offer an even better 
service to your clients.

Working with us – you have a choice
• A Delegated Authority scheme – where we pass the

initial underwriting process to you; your clients benefit
from a discounted price on the insurance premium

• Premier Facility - this is used by commercial litigation
firms who have a lower volume of cases that need to be
assessed on an individual basis

• One-off enquiries - send us a case for us to review
without obligation and at no charge; we guarantee a
response within 10 working days

Here’s what one of our client law firms 
had to say 
“ATE was vital to the firm and our clients as it was the only 
way we could bring these hacking claims without catastrophic 
risk. Although each claim was valuable (as history has shown) 
the cost of failure after a complex trial would have wiped 
them out. Having insurance support, both initially and 
especially when topped up as we faced 6 weeks of trial, meant 
we could fight on an equal basis with a very rich defendant 
and achieve an appropriate negotiated settlement.” 
Duncan Lamont - Charles Russell Speechlys

You can find further testimonials from leading law firms - 
plus case studies, FAQ’s and lots more - please visit 
https://www.temple-legal.co.uk/solicitors/commercial-ate

Temple Legal Protection and Temple Funding are authorised and regulated by the Financial Conduct Authority

Matthew Pascall
Senior Underwriting Manager
Matthew was called to the Bar in 1984 and before 
leaving to join Temple was a Legal 500 Tier 1 
barrister. He leads the commercial litigation 
insurance team where his wide-ranging knowledge 
and experience of the commercial legal sector is 
invaluable to our client law firms. 

01483 514428 | matthew.pascall@temple-legal.co.uk

David Chase
Senior Underwriter
David has extensive experience in risk analysis, case 
management and relationship management. He 
considers all types of commercial litigation including 
professional negligence and insolvency. Management 
of our fully-delegated schemes is a speciality of his. 

01483 514424 | david.chase@temple-legal.co.uk

Nicholas Ellor
Senior Underwriter 
Nicholas has twenty years’ experience working as a 
solicitor on both contentious and non-contentious 
company commercial and corporate matters. Having 
been a practitioner, he is fully aware of the pressure 
and time constraints a commercial litigator has to 
operate under. 

01483 514815 | nicholas.ellor@temple-legal.co.uk

Jacob White
Underwriter
Jacob supports the senior commercial underwriters 
by reviewing a wide range of cases involving all 
types of commercial and business litigation. This 
involves providing costs solutions to SMEs, large 
corporates, private individuals and insolvency 
practitioners.

01483 514411 | jacob.white@temple-legal.co.uk

Contacts:

Meet the Commercial 
Underwriting team

Richard Steel
Business Development Manager
Richard has 30 years of corporate business 
development experience, the last 10 years 
specifically within the legal insurance sector dealing 
with full lifecycle ATE insurance. This is put to 
good use, building new law firm relationships and 
developing our portfolio of services to meet the 
demands of a rapidly changing market.

01483 514422 | richard.steel@temple-legal.co.uk



PROFESSIONAL NEGLIGENCE AND 
LIABILITY UPDATE

INTRODUCTION

“Scots law - in this ever changing landscape you can stop to look 
at the view but need to keep moving”



Karen Cornwell
Legal Director, TLT, Glasgow

Chair's Introduction



Karen is a Notary Public and qualified as a solicitor in Scotland in 1999 and

England and Wales in 2010.

Her background has exclusively been in litigation with a strong emphasis on all

manners of commercial, property, banking litigation and professional

negligence.

Karen is one of only nine solicitors to be Accredited as a Specialist in

Professional Negligence Law by the Law Society of Scotland.

She is also an active member of the Professional Negligence Lawyer's

Association. In 2018 Karen was appointed to the Pursuers’ Panel of the Law

Society of Scotland.

Jurisdictions

England & Wales, Scotland

Sectors

Financial services

Services

Professional negligence

Property disputes

Commercial disputes

Professional negligence

Dispute resolution

Financial services litigation

Karen Cornwell

Legal Director - Glasgow

+44 (0)333 006 1397

karen.cornwell@TLTsolicitors.com

mailto:karen.cornwell@TLTsolicitors.com


Lady Wolffe
Commercial Judge

Court of Session

Keynote Speaker

"Professional Negligence Cases, Preparation and 
Presentation: 

a View from the Bench"



Lady Wolffe  

Commercial Judge - Court of Session 

The Hon Lady Wolffe (Sarah P L Wolffe QC) was appointed as a Senator of the 
College of Justice, Scotland’s Supreme Courts, in 2014.  

She is one of the Commercial Court judges, and the first woman in Scotland to 
hold that position.  

She was called to the Scottish Bar in 1994; appointed a standing junior to the 
Department of Trade and Industry in 1996, and took silk in 2008. Her principal 
areas in practice were in Commercial and Public law. She was one of the founding 
members of Axiom Advocates.  

While in practice, she was a contributor or Scottish editor to a number of editions 
of two legal textbooks, MacGillivray on Insurance Law and Mithani on Director’s 
Disqualification.  

She was one of the UK members on the Panel of Experts looking at the 
harmonisation of aspects of professional indemnity insurance. She was also, prior 
to her appointment, the Chancellor (or legal advisor) to several Bishops in the 
Scottish Episcopal Church. She was born in the United States and her first degree 
was from Dartmouth College (graduating Summa cum Laude), one of the Ivy 
League colleges. After post-graduate work at Balliol College at the University of 
Oxford, she took a graduate LLB from the University of Edinburgh.  

Her husband is the Lord Advocate. She has two sons (of whom she is inordinately 
proud). 
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Sheriff Stuart Reid  
Commercial Sheriff 

Glasgow Sheriff Court



Sheriff Stuart Reid 

Commercial Sheriff, Glasgow Sheriff Court 

Sheriff Reid was admitted as a solicitor in 1992. For almost 20 years, he worked as 
a commercial litigator with Maclay Murray & Spens in Glasgow.  

In that time, he conducted a wide range of commercial litigation, often with cross-
border elements, in diverse areas such as insolvency, corporate, commercial 
property, partnership, banking, professional negligence and judicial review.  

He also enjoyed memorable diversions into the more esoteric realms of shipping 
and aviation litigation.  

In 2000, he qualified as a solicitor advocate, with extended rights of audience in 
the civil courts.  

He conducted various commercial litigations before the Outer House and, on 
appeal, before the Inner House of the Court of Session.  

He was fortunate to work in Maclays’ London office for a year where he observed 
commercial litigation from the English perspective. In 2012, he was appointed as 
a resident Sheriff in Glasgow. He is presently one of the three nominated 
commercial sheriffs at Glasgow. 



“NAE CHANCE” 

A BRIEF REVIEW OF LOST CHANCE CLAIMS IN SCOTS LAW 

 

SHERIFF S. REID  

GLASGOW SHERIFF COURT 

 

------------------------ 

 

PNLA ANNUAL CONFERENCE, SIGNET LIBRARY, EDINBURGH,  

23RD MAY 2019 

 

------------------------- 

 

Where did it start? 

1. Chaplin v Hicks [1911] 2KB 786 

2. Kitchen v Royal Air Force Association [1958] 1WLR 563 

 

Where did we go then? 

3. Kenyon v Bell 1953 SC 125 

4. Yeoman v Ferries 1967 SC 255 

5. Michael Robins Business Transfer Consultants v Skilling 1976 SLT (Notes) 18 

6. Beattie v Furness-Houlder Insurance (Northern) Ltd 1976 SLT (Notes) 60 

7. Campbell v F and F Moffat (Transport) Ltd 1992 SLT 962 

8. Kyle v P & J Stormonth Darling WS 1992 SLT 264 (OH); 1994 SLT 191 (Ex Div) 

 

The dam bursts in England… 

9. Allied Maples Group Ltd v Simmons & Simmons [1995] 1 WLR 1602 

10. Spring v Guardian Assurance plc [1995] 2 AC 296 

11. Sharif v Garrett & Co [2002] 1WLR 3118 

12. Dixon v Clement Jones Solicitors [2005] PNLR 6 

13. Maden v Clifford Coppock & Carter [2005] PNLR 7 
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14. Dayman v Lawrence Graham [2008] EWHC 2036 

15. Wellesley Partners LLP v Withers LLP [2016] 2 WLR 1351  

16. McGill v Sports and Entertainment Media Group & Others [2017] 1 WLR 989 

17. Assetco plc v Grant Thornton (UK) LLP [2019] EWHC 150 (Comm) 

 

…. but not in clinical negligence…. 

18. Hotson v East Berkshire Area Health Authority [1987] AC 750 

19. Wilsher v Essex Area Health Authority [1988] AC 1074 

20. Gregg v Scott [2005] 2 AC 176 

 

Meanwhile in Scotland 

21. Paul v Ogilvy 2001 SLT 171 

22. Kelvin Homes Ltd v Ritchie Bros Public Works Contractors Ltd 2005 Rep.LR 128 

23. Lonedale Ltd & Others v Scottish Motor Auctions (Holdings) Ltd [2011] CSOH 4 

24. McCrindle Group Ltd v Maclay Murray & Spens [2013] CSOH 72 

25. Glare v Clydesdale Bank plc [2015] CSOH 184 

 

Where are we now? 

26. Perry v Raleys Solicitors [2019] 2 WLR 636 

 

 

 



Alex Quinn 
Law Cost Accountant, Edinburgh 

"Success/Interim/Additional Fees - 
all change, are you all ready?" 



alex@quinnandrews.co.uk
0131 332 5585

www.quinnandrews.co.uk

Alex Quinn - Law Cost Accountant

Alex has been involved in the Law accountancy profession for over 40 years
initially developing the firm of Alex Quinn & Partners from 1971 until 2003.

His practice during this time was primarily in respect of preparation of accounts
on behalf of Pursuers in regard to Personal Injury actions and Commercial
Actions.

From 2003 until 2016 Alex was a Consultant Law Costs Accountant with
Simpson & Marwick/ Clyde & Co dealing mainly with the development of Fees
and Costs teams and adjustment of defenders Law Costs. Since then as an
independent Law Costs accountant Alex has been involved for both Pursuers and
Defenders in the preparation of Accounts/adjustment of Accounts and attending
at taxations in the Court of Session and Sheriff Court.

In addition Alex has acted as an Expert witness in both the Court of Session and
Sheriff Court in regard to Solicitors fees and also the charges of Counsel.
In regard to providing expert evidence reference is made to the case of Tods
Murray v Arakin (2012) CSOH 26 where his evidence was described by the trial
judge as “highly persuasive”.

Alex is valued for his sound and pragmatic approach in regard to reaching
agreement on the reasonable costs/expenses payable. Whether the action is low
value or at the other end of the scale Alex has a wealth of knowledge in regard to
all level of Costs with additional fee uplifts being an area in which he specialises.

During Alex’s time in practice he has sat on numerous Committees in relation to
the development of Solicitors charges, not only in the Court of Session but also
within the Sheriff Court, and in particular was a member of the Law Society’s
Remuneration Committee for a period of some 10 years in that regard.

mailto:alex@quinnandrews.co.uk
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ADDITIONAL FEES 

Introduction 

I have the pleasure in addressing you today on a number of topics which are always 

questionable in a variety of cases, whether in the Court of Session, or the Sheriff Court. 

Additional Fees are commonly referred to as the “lottery” fee and what I hope to 

achieve in speaking to you this morning is to take away the so-called “lottery” element 

and demonstrate that if a case is worthy of an Additional Fee, then it has an excellent 

chance of success. 

At the present time an award of an Additional Fee, in the Court of Session, is initially 

determined by the Court and the level/percentage increase is subsequently 

determined by the Auditor of the Court of Session. The latter determination is to 

change in respect of Actions raised on or after 29 April 2019 in the Court of Session 

in that Judges, in a similar manner to that of Sheriffs, can determine the percentage to 

be applied to the Solicitor’s fee in the event that the Court grants an Additional Fee. It 

will still be open to the Judge to remit the percentage uplift to the Auditor for 

determination if they so wish. 

What merits an increase in either agreeing an Additional Fee or seeking 

approval of the Court on such factors to be taken into consideration in awarding 

an Additional Fee, and in particular under what Heads? 

To my mind, an unusual or abnormal case is likely to justify an Additional Fee. In the 

embryo stages of Additional Fee Applications, Lords Kissen and Leechman (Feddon 

and Others v R.O.S Stuart (Plant) Ltd, 1967 SLT(Notes)24 and Szaranek and Others v 

Edmund Nutall Sons & Co (London) Ltd 1968 SLT(Notes)48, both agreed that an 

Additional Fee was merited in cases of an abnormal nature. Lord Kissen, in the case 

of Feddon, said  
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“In my opinion, the Court should exercise its discretion to give an Additional Fee 

where the case is different from the normal type of case heard in these Courts in 

regard to complexity and the other factors mentioned in paragraph (d). In other 

words, it is only in exceptional cases that, in my opinion, an Additional Fee is to be 

allowed by the Court.” 

As I have said, both these cases were in the early stages of the development of what 

may or may not be Additional Fee cases. While we have certainly developed since the 

1960s, we are still left with the thought process as to what parameters do we have to 

justify that a case falls into the unusual or abnormal category. While the following are 

not set in stone they do, I think, provide a guideline as to what type of cases justify an 

Additional Fee:- 

• Injuries (physical or psychological) involving life-changing circumstances.

• Unusual complexities involved in liability and/or quantum and the number of

Expert Reports that are required to reasonably present or defend the

circumstances surrounding the Claim.

• Skill, time and labour – often referred to as the “adrenalin factor” and the case

of Maltby v D J Freeman & Co (1978)1 W.L.R.431, per Walton J, at 435 may

assist in that regard.

• Sexual Abuse Cases.

• Settlement Figure – possibly in excess of £250K.

• The Court will look favourably on attempts to agree Heads of Evidence with a

view to limiting matters in dispute. I hasten to add, genuine attempts and not

simply a Notice to Admit everything on the Record!

What percentage should apply in the event that an Additional Fee is allowed? 

First and foremost, albeit not exclusively, the percentage increase depends very much 

on the number of Heads agreed to, or determined by, the Court. For many years I have 
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expressed the view that the most important Heads are (a) complexity/novelty; and 

(b) skill, time and labour. These are the Heads which tend to attract the greater

percentage increase and Auditors have advanced such a view which might not be 

shared by all! 

The undernoted provides a rough guide as to what one might expect, depending on 

the different Heads that have been agreed or determined:- 

• If two Heads are agreed/or awarded by the Court, then that by and large would

mean an uplift in fees of between 30%/50%.

• If three/four Heads are agreed/or awarded by the Court, then that would

attract an uplift on fees of approximately 50%/80%.

• If five Heads are agreed/or awarded by the Court, then that would attract an

uplift of 85%/100%.

• If six/seven Heads are agreed/or awarded by the Court, then that would

attract an uplift of fees of approximately 100%/150%.

Please note. The above percentages were arrived at following consideration of forty 

Accounts which had been negotiated in which Additional Fees had been sought. 

The Auditor is not obliged to provide a detailed analysis as to the percentage to be 

applied to each Head of the Additional Fee granted by the Court but generally will 

provide an inclusive percentage uplift, which is very much in line with the actions of 

Sheriffs.  

However, fairly recently the Auditor, following upon a Note of Objections in an 

exceptional case required to provide the Court with guidance as to how the Additional 

Fee of 170% allowed by the Auditor had been calculated. You will see from the 

attached, in the final paragraph, the Auditor’s calculations. The sole purpose in 

highlighting the Auditor’s Note is to emphasise the importance of Heads (a) and (b). I 
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hasten to add that the case was exceptional, and you could probably count on one 

hand the number of cases, in any one year, in which such a high percentage would 

apply. Notwithstanding my own views regarding the importance of Heads (a) and (b), 

I would like to draw your attention to the case of Stewart Hill and Another v Stewart 

Milne Group Ltd and Others (2016) CSIH 65. As you will see from Her Ladyship’s 

Opinion, an Additional Fee following upon an Appeal from the Sheriff Court was 

allowed under Heads (b) and (f), with the Court allowing a percentage increase of 

20%.  

I feel this demonstrates the wide gulf that can arise in determining the percentage 

increase to be applied.  

What happens in general practice in regard to determining an Additional Fee? 

As a general rule, the question of whether a case merits an Additional Fee is not 

determined until after the case has settled and the Account of Expenses has been 

prepared. It is at this time that normally, not always, Law Accountants are invited by 

their respective Agents to see, while adjusting the level of expenses, whether firstly 

the case merits an Additional Fee; and secondly, if it does, justification for the 

percentage uplift. It is only when Law Accountants and their respective instructing 

Agents fail to agree that the question of an Additional Fee falls to be determined by 

the Court. Substantial time and effort would be saved if Agents and Counsel at the 

time of settlement could agree whether the case merited an Additional Fee and if so, 

what Heads should apply. 

If a Motion is necessary to determine an Additional Fee it is not unusual for Counsel 

to draft Detailed Submissions in support of such an Application, with the opposing 

party preparing Responses thereto. Accordingly, the Court are provided with Written 

Submissions to assist in determining whether a case merits an Additional Fee or not. 
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INTERIM PAYMENT OF COSTS/EXPENSES 

From discussions with Solicitors, I understand that there is a growing practice on the 

payment of interim fees and outlays following upon settlement of Actions and 

presentation of the Account of Expenses. While our present Rules do not provide for 

the automatic payment of interim fees, I venture to suggest that it is highly likely to 

become the norm, particularly in more substantial cases, bearing in mind the new 

Rules on Interest which came into operation on 29 April 2019. 

I would additionally draw your attention to the Paper prepared by Andrew Smith, QC, 

on this very matter, which is easily accessible and very much worth the read in regard 

to the payment of interim costs. 
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SUCCESS FEES IN SCOTLAND – HOW WILL THEY WORK? 

I am reliably informed that Legislation is well advanced in regard to the payment of 

Success Fees in Scotland. It is envisaged that a Fee Charging Agreement will be 

entered into between the Solicitor and his Client on the percentage that the Solicitor 

is entitled to from the Pursuer’s Damages in the event of success. The Solicitor would, 

of course, be entitled to recover and retain whatever Judicial Costs have been agreed 

or taxed.  

The Scottish Civil Justice Council have determined that the existence of a Success Fee 

Agreement should not be added to the list of factors to be taken into account when 

considering an Application for an Additional Fee. 

It is widely anticipated that Success Fees will be capped in line with Sheriff Principal 

Taylor’s recommendations which, in Personal Injury Actions, are as undernoted:- 

20% (inclusive of VAT) on Damages of £100,000 

10% (inclusive of VAT) on Damages from £100,001 - £500,000 

2.5% (inclusive of VAT) on all Damages over £500K 

For example, in a PI Case, where a Success Fee Agreement was in place and the case 

settled for £150,000.00, the Success Fee would be as follows:- 

20% of the first £100,000, plus 

10% of the remaining £50,000 

In other words, £20,000 plus £5,000, resulting in a total Success Fee of £25,000. A 

sliding scale of Success Fees protects the Pursuer’s Principal Sum.  
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I note in passing that Sheriff Principal Taylor recommended that a cap on 

Employment Cases should be 35%, and in Commercial Actions 50%, and I understand 

such Legislation is likely to come into force during the summer. 
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COURT DUES IN THE COURT OF SESSION/SHERIFF COURT 

I attach details of Court dues payable in the Court of Session and the Sheriff Court in 

regard to a Proof/Trial/Appeal. As you will see, there is a very wide gulf between 

what Court dues are payable in the Court of Session, as opposed to the Sheriff Court, 

and I generally highlight this very wide gulf for information purposes.  

As a Law Costs Accountant, I can tell you that there is very little difference between 

Solicitors’ fees, Counsels’ fees, and Experts’ fees, whether in the Court of Session or 

Sheriff Court.  

QUINN ANDREWS LAW COSTS ACCOUNTANTS 

DX ED21, EDINBURGH 

TEL: 0131 332 5585 
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QUINN ANDREWS LAW COSTS ACCOUNTANTS 
DX ED 21, EDINBURGH 

TEL: 0131 332 5585 

DIFFERENCE BETWEEN COURT OF SESSION AND SHERIFF COURT 

COURT DUES 

Pursuer  Defender 
PROOF/TRIAL 

Court of Session 

4 day Proof/Trial (£209 
per 30 minutes taking 5 ½  
hours per day)  

£2,299 per day = £9,196 £2,299 per day = £9,196 

Total for 4 day Proof/Trial £18,392 (one half payable 
by each party)  

ASPIC 

4 day Proof (£81 per 30 
minutes taking 5 ½ hours 
per day)  

£891 per day = £3,564 No Court dues for Proof 
payable by Defender 

Total for 4 day Proof/Trial £3,564 

Sheriff Court 

4 day Proof (£237 per day) £237.00 per day = £948.00 No Court dues for Proof 
payable by Defender 

Total for 4 day Proof/Trial £948.00 

http://www.quinnandrews.co.uk/


QUINN ANDREWS LAW COSTS ACCOUNTANTS 
DX ED 21, EDINBURGH 

TEL: 0131 332 5585 

DIFFERENCE BETWEEN COURT OF SESSION AND SHERIFF COURT 

COURT DUES 

Appellant Respondent 
APPEAL 

Court of Session 

1 day Appeal (£522 per 30 
minutes taking 5 hours per 
day)  

£5,220 per day £5,220 per day 

Total for 2 day Appeal £10,440 (one half payable 
by each party) 

**Cancellation fees of 50% are payable in the even that the Court hearing is cancelling 
within 28 days of the Hearing by each party 

ASPIC 

1 day Appeal £237 No Court dues for Appeal 
payable by Respondent 

Total for 1 day Appeal £237 

Sheriff Court (bench of 1) 

1 day Appeal £237 
No Court dues would be 
payable by the Respondent 

Total for 1 day Appeal £237 

Sheriff Court (bench of 3 
or more) 

1 day Appeal £593 
No Court dues would be 
payable by the Respondent 

Total for 1 day Appeal £593 

http://www.quinnandrews.co.uk/
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Nicholas Davidson QC
Call: 1974 Silk: 1993

+442078222000 n.davidson@4newsquare.com

Clerk: Lizzy Stewart

l.stewart@4newsquare.com

+442078222032 +447912405153

He's a great leader on complex cases who is always calm and measured.

- Chambers & Partners

Nicholas Davidson QC is a commercial litigator and arbitrator who has been described in the Legal 500 as being “an
exceptional silk” (2019) with “a charming manner, which puts clients at ease” (2016) and by Chambers & Partners (2019) as
someone who "produces masterpieces. The work, the detail, the focus that goes into it - it is outstanding; it blows me away."
"You want him on your side and not on the other side."

Also as "one of the leading trial lawyers of his generation with excellent client skills" (2015), displaying "mastery of the law and
practice of insurance" (2011); and in Chambers and Partners as "a great leader" (2017) "extremely competent, user-friendly and
authoritative" (2016) and "a must-have barrister who is mustard when it comes to identifying the salient points" (2010) and a
"master cross-examiner" (2011) and "a sensational cross-examiner and advocate" (2013). He is equally at home in trial work and in
appellate work at all levels ("listened to" was another).

Always aiming to maintain a wide breadth of knowledge of the law and commercial awareness, he is committed both to
understanding his clients' angles on their cases and to readiness to search for new angles. Despite having conducted many large
cases for the defence, he does much claimant work. He is particularly interested in claims about investment advice and management.

Other directory (and in one case The Lawyer) comments in his time in Silk have been:

"A "fantastic" litigator and arbitrator, particularly noted for his skills in cross-examination and advocacy."

"Nicholas Davidson QC is "clearly one of the top guys at the Bar" and is held in the highest regard. Junior lawyers often turn to him
for advice and he "rather generously and happily imparts his knowledge to them."

"Very approachable"

"Breathtaking intellect"

"Fearsome intellect"

"Sharp intellect and cuts quickly to the issues"

"A good advocate with great court presence"

"Frighteningly intelligent and incisive"
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"An excellent advocate on weighty matters"

"Dry but hugely talented"

"Terrifying intellect and precision"

"Top-notch"

"Hot stuff"

"Incredibly bright"

"One of the barristers of choice for the defence of large issues"

"Names such as Nicholas Davidson QC ... have the most impressive professional negligence track records at the Bar"

"Wide-ranging experience"

"Excellent"

"Top professional negligence silk"

Nicholas is a past chairman of the Professional Negligence Bar Association and is also a member of the British Insurance Law
Association, Chancery Bar Association, COMBAR, Bar European Group and Society for Computers and Law.

He has given numerous talks to the Professional Negligence Bar Association and Professional Negligence Lawyers' Association,
particularly including the topics of professional insurance needs, obligations, and ability to exclude or restrict liability, and spoke
on "Claims against Funds and Investment Managers" at the 2011 COMBAR North American meeting.

Privacy Policy

Click here for a Privacy Policy for Nicholas Davidson QC.

Areas of Expertise

Commercial Dispute Resolution

As someone interested in and aiming to maintain high awareness of economics and finance Nicholas has a keen interest in
commercial matters.  He is involved not only in pure financial or interpretation litigation (a case of particular satisfaction to him was
AIB Group (UK) plc v. Martin and Gold [2001] UKHL 63) but also in very tough business disputes.  In Ross River Ltd v Cambridge
City Football Club [2007] EWHC 2115 Ch he acted for the Club in establishing that a transaction in relation to its ground had been
affected by bribery and fraudulent misrepresentation.  He acted for Newcastle Airport in a high profile claim (settled the day before
trial) against its former Chief Executive and the Estate of its Finance Director seeking to recoup in respect of multi-million bonuses
which had become payable on a refinancing.

Insurance & Reinsurance

Nicholas regards the interpretation of documents as an exceptionally interesting area, and is intrigued by the challenges, including
those of professional indemnity policies with the requirements to conform to Minimum Terms, not to mention the special context of
solicitors’ policies’ with the Assigned Risks Pool policy in the background.

Nicholas has extensive experience, as advocate and arbitrator, of insurance law, especially professional indemnity insurance law,
and the practical operation of policies, including dishonesty issues and the potentially vexing subjects of “notification” of
circumstances and the composite nature of the insurance.  Recent work for Quinn Insurance has seen cases which have interested
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many – William McIlroy (Swindon) Ltd v. Quinn Insurance Ltd [2010] EWHC 2448 (TCC) (arbitration clause; time bar; relevance
of ICOB; now on its way to the Court of Appeal); Quinn Insurance v. The Law Society [2010] EWCA Civ 805 (on the extent to
which insurers can access documents, on which decision  he has delivered explanatory talks to the British Insurance Law
Association and the Professional Negligence Bar Association); Kidsons v. Underwriters at Lloyds  [2008] EWCA Civ 1206
(application of minimum terms; notifications of Circumstances and their effect).  Quorum A/S v. Schramm [2002] 1 Lloyd’s Rep.
249 involved unusual interpretation problems and exploration of the London and French markets for a Degas pastel thought to be of
unique interest to the Greek shipowning community.

He frequently deals with issues relating to fraud exceptions and reimbursement claims based on dishonesty.

He is experienced in the procedures where dishonesty is under consideration, and has conducted “indemnity cons” and is familiar
with issues as to the handling of subsequent arbitrations.

Professional Liability

Accountants, Auditors & Actuaries

Nicholas has frequently worked with accountants on numerous aspects of litigation, often to do with company valuation issues (a
notable early case was involved successful defence of a share valuation claim where the claimant’s expert was perhaps the then
doyen of share valuation, Bruce Sutherland: Whiteoak v. Walker (1983) showed that if a company’s articles required a valuation to
be carried out by a generalist accountant he was not to be judged as if he had held himself out as a share valuation specialist).

In 2016 he led for the claimants in one of The Lawyer’s “leading cases of the year”, Harlequin Property (SVG) Ltd v Wilkins
Kennedy, in which Harlequin recovered more than £9 million in a case which the Judge described as having been defended
“stubbornly” [2016] EWHC 3188(TCC) [2017] 4 WLR 30.

Insurance Brokers & Agents

Nicholas’ most recent case in this field involved an 8-figure claim for a broker’s client whose insurers were admittedly entitled to
avoid for non-disclosure, the issue being how the non-disclosure had come about.

Financial Services Professionals

Nicholas’ considerable experience of, and great interest in, financial services claims has perhaps had an emphasis on investment
management or advice, where he has acted for both claimants and defendants (usually in arbitrations).  Being himself a trustee of a
defined benefit pension scheme, he has to be able to understand the investment challenges for trustees and managers, and to be
aware of legislative and administrative background.    He has acted for a major financial adviser in defence of a split caps claim, and
for various individuals who, having sold successful businesses, made or are making claims against leading investment houses when
their investments disappointed by 7-figure sums, and for other individuals whose investments are said not to have been tailored
suitably; certain pension issues following the demise of a business, and issues relating to offshore investment funds, have been
referred to him.

Lawyers

Nicholas has deep experience of both claimant and defendant work in lawyers’ liability cases, across the range of common law and
equitable remedies.  He led the defence teams in both the Bristol and West and Nationwide cases, and the technically vital cases in
the House of Lords Cave v Robinson, Jarvis and Rolf (limitation) and Medcalf v Mardell (wasted costs).  More recent defence and
recovery work has included pursuit for a major national solicitors firm of recovery proceedings against one of the practices in the
middle of the huge commercial mortgage fraud involving Dunlop Haywards, defence and third party recovery work for solicitors
who had acted for banks on a syndicated loan for a fraudulent project, and defence of a claim where a solicitor was alleged to have
induced the client to make the commercial decision to make a large and risky loan; and work in cases of internal problems in a
practice.  For claimants he was brought in to a leading role in the Supreme Court in AIB v Mark Redler, and notably has led in
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claims involving the specialist employment work of major law practices, successively in Newcastle International Airport v
Eversheds, Wright v Lewis Silkin and Commodities Research Unit International Ltd v King Wood Mallesons. The Wright  case
featured the problems of cross-border work, as did Bancroft v Weil Gotshal, where Nicholas acted for an international investment
fund in a claim related to the handling of a central European business acquisition.

He has been / is involved in some extremely high value claims in overseas matters.  His wide experience across all Divisions of the
High Court includes financial matters post-divorce, a field in which he practised while a junior and in relation to which he has
experience in Silk, and to which he brings his interest in investment and pension matters (he is a Trustee of a Defined Benefit
Pension Scheme).

Surveyors & Valuers

Nicholas has appeared in various surveying and valuation cases, and finds valuation cases particularly intriguing.  He particularly
relished the valuation challenge in Hartle v. Laceys [1999] Lloyd’s Rep. P.N. 315, in which he effectively had to argue both sides’
cases in the Court of Appeal as the appellant was unrepresented, in which the evidence was that for a significant period following a
residential development market collapse there was no active market.  Valuation problems were a frequent factor in the litigation in
which we was engaged throughout the 1990s.

Qualifications & Memberships

M.A. (Cantab.)
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Enough interest?

Nicholas Davidson QC
4 New Square
May 2019

Recovery?

Principal sum
Interest

Costs (net)
Interest on costs

What is the net gain?

Fair comment

Farstad Supply AS v Enviroco Ltd

[2013] CSIH 9 [2013] S.C. 302



Fair comment

It hardly seems appropriate that … we 
should retroactively jettison settled 

practice in favour of a regime 
described by others as incoherent

Fair comment

... legal rules which are not soundly 
based resemble proverbial bad 

pennies: they turn up again and again.
(Lord Nicholls in Sempra Metals v Inland Revenue Commissioners

[2007] UKHL 34 [2008] 1 A.C. 561 at para. 51

Some important literature

Scottish Law Commission

2006 report

Interest on Debt and Damages



Some important literature

Law Commission

2004 report

Pre-judgment Interest

on Debt and Damages

Some important literature

Law Commission website:
This project reviews the system for awarding interest before 

judgment, which leads to widespread confusion and 
mistakes. Even when the rules are applied correctly, they 

bear little relationship to commercial reality. In short cases, 
debtors often pay too much – frequently paying 8 per cent at 
a time when base rate is 4 per cent or less. In long-running 

cases the present ban on compound interest means that 
claimants may be undercompensated.

Some important literature

Interest Awards

in Australia

(Edelman and Cassidy)



Some important literature

Interest in

International Arbitration

(Secomb)

Some important literature

Foreign Currency Claims

in the Conflict of Laws

(Vaughan Black)

Simplifying legislation?

Arbitration Act 1996



Simplifying legislation?

Arbitration Act 1996

Arbitration (Scotland) Act 2010

Simplifying legislation?

The National Housing Trust v.

Y.P. Seaton & Associates Co Ltd

[2015] UKPC 43; [2016] B.L.R. 215

From the case pipeline

Waddington Ltd v.

Chan Chun Hoo Thomas

[2016] HKCA 200



From the case pipeline

Sunny v Bank of America

[2016] HKCA 201

From the case pipeline

Admiralty and Commercial Court 
Guide

From the case pipeline

F & C Alternative Investments 
(Holdings) Ltd v. Barthelemy (no. 3)

[2012] EWCA Civ 843

[2013] 1 W.L.R. 548



From the case pipeline

Jaura v. Ahmed

[2002] EWCA Civ 210

[2002] All ER (D) 289

From the case pipeline

De Fazio v De Fazio

[2014] CSOH 56

From the case pipeline

Kitcatt v MMS UK Holdings Ltd

[2017] EWHC 786 (Comm)



From the case pipeline

Perry v. Raleys

[2017] EWCA Civ 314 [2017] PNLR no. 
27

(result changed in Supreme Court)

From the case pipeline

Carrasco v Johnson 

[2018] EWCA 87

From the case pipeline

Zagora Management Ltd v Zurich 
Insurance Plc 

[2019] EWHC 205



From the case pipeline

FM Capital Partners Ltd v. Marino

[2019] EWHC 725
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Alan McMillan
Partner, Solicitor Advocate 

T: 0131 473 6141

E: alan.mcmillan@burnesspaull.com

Linkedin: Alan McMillan

Twitter: @alancmcmillan

Expertise Areas: 

Dispute Resolution

Professional Negligence

Property Litigation

Renewables

Sector Areas: Property & Infrastructure

"Leader of the pack" (Chambers UK) Alan McMillan is a formidable 

commercial litigator. He also heads up the property litigation team. He 

represents clients from the whole spectrum of the property and 

commercial sectors. He also has wide experience of acting in 

contentious planning and other commercial disputes.  He is known for 

having significant arbitration experience, including cross-border 

enforcement.

Alan is a CEDR-accredited mediator and has co-authored the leading 

Scottish text on dilapidations as well as chairing the Property Litigation 

Association in Scotland.

He is ranked in Band 1 by Chambers UK for real estate litigation in 

Scotland.
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1 INTRODUCTION 

 1936 – Where we were then 

 The 1994 initiative for Commercial Actions – effective from 20 September 1994.  Now 

approaching its 25th anniversary. 

 Purpose – to make commercial litigation more expeditious and more convenient to litigants. 

 Where we are now – Daydogs. 

2 ASSERTIONS 

 The Commercial Court is “better” than the ordinary courts. 

 Further reforms are making it better still. 

 Those charged with keeping the Commercial Court “competitive” in the civil disputes 

environment are keenly aware of the need to continue to adapt to users’ needs. 

 The court/public sector may struggle to achieve the funding of the private sector, but 

nonetheless must continue to strive to make changes. 

 Civil Online – the fully digital version of Simple Procedure for cases to be dealt with online, 

went “live” on 25 April 2019.  Provides a model, and a “start”. 

 Just as is the case with practitioners, being fully “online” is only one aspect of making 

commercial/civil justice more efficient. 

 Need to look to some extent at the nuts and bolts/rules, practices, procedures.  (Commercial 

cost) to consider it’s “better”. 

Before going on to talk about what the commercial court feels like in practice – both in court, and also 

when preparing the documentation and submissions for the court, consideration of the guidance 

available and rules set out for commercial actions. 

3 NATURE OF COMMERCIAL ACTIONS 

 Commercial action defined rule 47.1(2) “an action arising out of, or concerned with, any 

transaction or dispute of a commercial or business nature...” 

 'Broad definition' as per Lord MacFadyen in Rankin's Tr v HC Somerville & Russell 1999 SC 

166 at 170 E. 
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 List contained in Practice Note no. 1 of 2017. 

 Look at whole circumstances of case. 

4 RULES OF COURT DISAPPLIED 

 Rules re making up of Record. 

 Adjustment of pleadings. 

 Closing of Record. 

 Fixing and allocation of diets in OH. 

 Form of counterclaim. 

 Applications for warrants for diligence. 

 Lodging of productions. 

 Rules apply unless expressly or impliedly excluded. 

5 THE COMMERCIAL JUDGE(S) 

 Nominated by Lord President. 

 Designed to enhance the expertise of the court. 

 Currently 4 Commercial judges, (Lord Doherty, Lord Bannatyne, Lady Wolffe, Lord Ericht). 

 Same judge to preside throughout a case. 

 Counsel and solicitor advocates expected to provide continuity. 

 Wide discretion afforded to judge re procedure. 

6 RAISING THE ACTION 

 Mark “Commercial Action” above instance and on backing. 

 For pursuer to decide forum (unless prescribed by contract). 

7 TRANSFER TO COMMERCIAL ROLL 

 Any party can apply to have cause transferred to Commercial roll. 
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 Court will require to be satisfied that it is a ‘Commercial action’. 

 All of the circumstances of case considered. 

 Transferred case put out By Order within 14 days. 

8 THE COMMERCIAL ROLL 

 All hearings on Commercial roll. 

 Dates and times of hearings fixed by Commercial judge. 

 No fixings of diets by Keeper. 

9 WITHDRAWAL FROM THE COMMERCIAL ROLL 

 Motion for withdrawal prior to preliminary hearing. 

 Bases for withdrawal: 

 On motion of party commercial judge not satisfied that case suitable. 

 Motion made with consent of all other parties. 

 Discretion for judge to withdraw if not satisfied case is Commercial action. 

10 PRE-ACTION PROTOCOL 

 Review in 2004. 

 Paragraph 10, Practice Note no 1 of 2017. 

 Pursuer's solicitors to communicate nature of claim, legal and factual basis on which proceed. 

 To supply copies of any documents relying upon. 

 Pursuer to have obtained and disclosed expert reports. 

 Defender's solicitor to give substantive response. 

 To disclose any documents relying upon. 

 Pursuer's solicitor to give considered reply. 

 Only exception – urgency. How interpreted. 
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11 SUMMONS (PARA 13; NO. 1 OF 2017) 

 “Pleadings” not required (nor encouraged). 

 Fair notice still requested. 

 No pleas in law where construction of a document. 

 Lodge core documents at outset. 

 Commercial Action Registration Form (CA1). 

 Consideration being given by the Consultative Committee to other initiatives to encourage 

abbreviated pleadings. 

12 DEFENCES 

 Answer to summons within 7 days of calling. 

 Append list of documents. 

 Brief form of pleading. 

 No need to admit or deny every allegation. 

 Commercial Action Registration Form. 

13 COUNTERCLAIM AND THIRD PARTY NOTICES 

 Apply by motion cf ordinary procedure for counterclaims. 

 Framed in same way as summons. 

 Competent to conclude for rectification of a document in counterclaim in a Commercial action 

– Euan Wallace & Partners v Westcot Homes Limited 2000 SLT 327 at 331F-G. 

14 IDENTIFYING THE ISSUES 

 Preliminary Hearing is one of the most important stages of a commercial action. 

 Counsel and solicitor advocates must be up to speed on the case. 

 Informality of procedure. 

 Assumption that pre-proof protocol has been followed. 
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 Note of issues for determination. 

 Wide powers granted to judge under r.47.11. 

15 ADJUSTMENT OF PLEADINGS 

 At discretion of the commercial judge whether to allow adjustment. 

 Changes to be highlighted. 

 May order making up of record or ‘clean’ proceedings. 

 Judge to decide whether and how further specification should be given. 

 See Royal Bank of Scotland v Holmes 1999 SLT 563 at 570G. 

16 THE PRELIMINARY HEARING 

 Orders. 

 On motion of a party or ex proprio motu. 

 Orders to produce. 

 Recovery of documents from third parties. 

 Lists of witnesses and witness statements. 

 Potential to proceed directly to substantive hearing. 

 Alternative dispute resolution. 

 Wide terms of rule 47.11(1)(e). 

17 THE PROCEDURAL HEARING 

 Second important stage of commercial action. 

 The Rules. 

 Documents to be lodged 3 days prior to hearing. 

 May be modified where necessary.  

 Appointment to debate at discretion of judge see Highland and Universal Properties Ltd v 

Safeway Properties Limited 1996 SC 424. 
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 Allowance of proof. 

 Statement of Agreed Facts. 

 Skilled persons and assessors. 

 Conclusion. 

18 MOTIONS BY EMAIL 

 gcs@scotcourts.gov.uk and commercial@scotcourts.gov.uk. 

 Date and time of hearing on motion fixed by commercial judge/clerk. 

19 DEBATES AND PROOFS 

 Debates follow the same rules for procedure roll under an ordinary action (chapter 28) by 

virtue of r.47.13 (and para 22 of no. 1 of 2017). 

 Proof largely follows ordinary procedure. 

 Documents must be lodged at least 7 days prior to proof (r.47.14). 

 Preparation of single bundle of productions. 

 Electronic versions (para 25 of no. 1 of 2017). 

20 GUIDANCE ON THE RECOVERY OF DOCUMENTS 

 Guidance has had effect since 4 February 2019. 

 12 paragraph note – available on the court website.  Appears below:  

Guidance by the commercial judges on the recovery of documents in commercial actions 

1. The court expects the parties to a commercial action and their legal representatives to 

co-operate in identifying documents which are relevant to the dispute. All those 

involved should adopt a co-operative, constructive and sensible approach. In so far as 

possible relevant documents should be produced voluntarily to the party seeking 

recovery. 

2. The recovery of documents should be reasonable and proportionate having regard to 

the issues in the action which are truly contentious. Both the party seeking recovery 

and the party in possession of the documents should strive to avoid unnecessary or 

disproportionate expense being incurred. Equally, where recovery of documents is 
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sought from a non-party haver the party seeking recovery and the non-party haver 

should strive to avoid unnecessary or disproportionate expense being incurred. 

3. As soon as litigation is contemplated the parties’ legal representatives must notify their 

clients of the need to preserve documents which may be relevant to the litigation. 

Documents to be preserved include electronic data which would otherwise be deleted 

in accordance with a document retention policy or in the ordinary course of business. 

The documents concerned include documents held by a third party on a party’s behalf.  

4. Where a party believes that relevant documents are held by a third party (on the third 

party’s own behalf or for another non-party) it should inform the third party of the need 

to preserve those documents. 

5. It will not generally be appropriate for a party to seek recovery of documents if copies 

of the documents are already in its possession (for instance, because it has many of the 

documents in common from the parties’ previous dealings, or if informal disclosure 

and inspection of documents has already been provided); or if the documents are readily 

available to it from other sources. Where specifications of documents seek recovery of 

all documents relating to every issue in the litigation, or a plethora of issues, the party 

seeking recovery will require to satisfy the court that such a wide scale approach is 

essential, and that the possibility of a more discriminating approach has been properly 

explored but is not appropriate.  

6. Discussions concerning the recovery of documents should be commenced as early as 

possible by the parties’ legal advisers (ordinarily in conjunction with the pre-action 

protocol). It is likely to be desirable to focus matters by framing a draft specification 

or an equivalent document at an early stage. As already indicated, the recovery of 

documents should be reasonable and proportionate having regard to the issues in the 

action which are truly contentious. The appropriate search method or methods and the 

scope of the search should be discussed with that objective in mind. In the case of 

electronic documents the discussion should include consideration of the use of 

technology, including whether data sampling, or keyword or other automated search 

methods, ought to be used, and, if so, the parameters of such searches.  

7. Unless otherwise agreed, or unless the court otherwise directs, the haver should identify 

all possible repositories of relevant documents. It should also distinguish between 

documents (including electronic data) which are reasonably accessible and those which 

are not. Where electronic data is not reasonably accessible the party seeking its 

recovery should demonstrate that its relevance and materiality justify the expense and 

burden of retrieving and producing it. Parties should seek to agree the appropriate 

search method(s) and the scope and extent of the search(es). In some cases a staged 

approach may be the appropriate way forward.  

8. It is desirable that by the time of the preliminary hearing discussions have taken place 

and agreement has been reached as to the documents which require to be recovered. In 

the event that discussions have not produced agreement by that time the court will 
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expect to be advised of the stage the discussions have reached, the matters outstanding, 

and the timescale within which it is anticipated that agreement may be reached. If by 

the preliminary hearing a dispute concerning recovery has been focussed the court may 

determine the dispute at that hearing or fix a further hearing for that purpose. Where 

parties disagree as to the appropriate search method for electronic documents the party 

proposing a particular method should be in a position to advise the court of the merits 

of the method in the circumstances and the estimated cost of using it. 

9. Unless otherwise agreed, or unless the court otherwise directs, party havers and third 

party havers should provide the party seeking recovery with details of the reasonable 

searches for relevant documents which they have carried out. The details provided 

should describe (i) the repositories searched; (ii) the nature of the searches and by 

whom they were carried out; (iii) any limitations or restrictions in those searches and 

the reasons for them; (iv) any relevant repositories not searched which may contain 

further relevant documents, and the reasons for not searching them. 

10. Unless otherwise agreed, or unless the court otherwise directs, electronic documents 

should generally be made available in a form which allows the party receiving them 

the same ability to access, search, review and display the documents as the haver had. 

This will normally involve documents being provided in their native format (i.e. in the 

original form in which the document was created by a computer software programme) 

together with any available searchable optical character recognition (“OCR”) versions. 

Where OCR versions are provided the court recognises that provision may require to 

be on an “as is” basis with no assurance to the party obtaining recovery that those 

versions are complete or accurate.  

11. Havers should do their best to avoid producing duplicate documents or documents 

which are of no relevance to the proceedings. Indiscriminate “dumping” of documents 

(including electronic data) in response to a specification should be eschewed because 

it is liable to place excessive and unacceptable time and expense burdens on the party 

seeking recovery. 

12. This guidance has effect from 4 February 2019. 

 

J. Raymond Doherty 

Iain A. S. Peebles 

Sarah Wolffe 

Andrew Stewart 

January 2019 

--------------------------------------------------------------------------------------------------------------- 
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21 GUIDANCE BY THE COMMERCIAL JUDGES ON DISPENSING WITH CERTAIN 

OF THE COURT’S USUAL REQUIREMENTS 

21.1 This guidance has effect from 4 February 2019. 

-------------------------------------------------------------------------------------------------------------- 

Guidance by the commercial judges on dispensing with certain of the court’s usual 

requirements   

1. The principal purpose of Chapter 47 of the Rules of Court, Practice Note 1 of 2017 and 

of the guidance in ‘Commercial Actions: Guidance for Practitioners’ is to seek to 

ensure the effective and efficient conduct of commercial actions. In that regard, rule 

47.5 provides that, subject to the provisions of Chapter 47, the procedure in a 

commercial action shall be such as the commercial judge shall order or direct.  

2. The commercial judges recognise that there may be some commercial actions which 

do not merit full compliance with every aspect of the Guidance or in which standard 

procedural orders are not necessary or appropriate, whether for cost or other reasons. 

In such circumstances, the power in rule 47.5 can be used to allow more appropriate 

orders or directions to be given. 

3. Without prejudice to that generality, and merely by way of example: 

(a) While the standard approach of requiring certain written documents for 

particular hearings (eg notes of argument for a debate, or witness statements 

and written submissions for a proof) is likely to be appropriate in very many 

commercial actions, there may nonetheless be certain cases in which it is not 

necessary or appropriate to make such an order. 

(b) The court appreciates that the preparation of electronic joint bundles can be 

time-consuming and expensive and that these factors may not always be 

outweighed by the benefits of having an electronic joint bundle.  

(c) At a more specific level, it is recognised that it may not be possible, in respect 

of certain types of document, to comply with the requirement in paragraph 53 

of the Guidance to have each document, when lodged electronically on a 

memory stick, put in the format of a text-searchable pdf file. Similarly, the 

requirement in the standard interlocutor that where witness statements make 

reference to productions they should be annotated with hyperlinks to the 

relevant document within the joint bundle may in some cases be unduly 

onerous or may cause disproportionate costs.  

4. Accordingly, in any commercial action, if there are specific aspects of the Guidance 

that a party wishes to have dispensed with, or standard procedural orders that are 

considered to be unnecessary or inappropriate, the issue should be brought before the 
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court. If not raised at a Preliminary Hearing, it should be raised in the Note of Proposals 

for Further Procedure lodged prior to the Procedural Hearing. In dealing with the 

matter, the court will have regard to the full circumstances, including whether 

disproportionate costs are likely to be incurred or whether any technical or other 

difficulties exist. 

5. This guidance has effect from 4 February 2019. 

 

J. Raymond Doherty 

Iain A. S. Peebles 

Sarah Wolffe 

Andrew Stewart 

January 2019  

--------------------------------------------------------------------------------------------------------------- 

22 COMMERCIAL ACTIONS – GUIDANCE OF PRACTITIONERS 

 The guidance has effect from 4 February 2019. 

23 COMMENTARY 

23.1 Hard copies – the new guidance requires that any document that exceeds 20 pages or is in 

colour must be lodged in hard copy form at the public counter.  In addition, defences or 

answers, affidavits, witness statements and expert reports will not be accepted without a 

principal signature and therefore must be lodged in hard copy form.  It occurs to the author 

that we are now seeing the advent of “digital signatures”.  It seems that the next step will be 

not to require hard copies when they become generally accepted and acceptable.   

23.2 The guidance confirms (paragraph 7) that all documents lodged in hard copy form, must also, 

in any case, be provided in electronic form as a general rule. 

23.3 The restriction on electronic lodging kicks in at 12MB (quite low …). 

23.4 After that they have to be presented on a “USB mass storage device” – A.K.A. a Memory 

Stick – for uploading to the electronic process. 

23.5 This is a rather odd and I suppose arguably convoluted process:  you need to take your memory 

stick physically to the court, hang around and wait for it to be taken by court officials, 

uploaded to their process, and then handed back to you.  Better than it used to be, though. 

23.6 Examples are given in the guidance of the documents which can be “routinely” submitted by 

email provided they are 20 pages or less, are in black and white and do not require principal 
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signature.  This is all fine, and helpful, but from the practitioner’s perspective it still involves 

taking documentation from the system, transferring it to a memory stick, having someone 

physically take it to court, hang around for that to be uploaded, and then physically bring the 

memory stick back.   

23.7 As to the lodging of productions, hard copy productions are not generally now being stored 

by the commercial court. 
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Expert (or ‘Skilled’) Witnesses 
Professional Negligence Lawyers’ Association 

Edinburgh Conference 
22 May 2019 

 
The use of Experts can be critical to success. In this seminar I will address the 
issue of how, when and why to instruct an expert, where to look, who to choose 
and what they need from us, the lawyers. I will also consider some of the classic 
pitfalls when it comes to expert witnesses and how to avoid them.  
 
experto credite 
‘trust the expert’ 
"Stetimus tela aspera contra contulimusque manus: experto credite, quantus in 
clipeum adsurgat, quo turbine torqueat hastam”  
Virgil’s Aeneid (Book XI, line 283) 
 
"We have faced his fierce weapons, and fought him hand to hand: trust one 
who proved it, how huge he looms above his shield, with what whirlwind he 
hurls his spear!" 
 
….defend and attack (shield and spear) 
 
What makes an Expert Witness? 
No one ‘can fairly be asked to meet evidence of opinion given by a quack, a 
charlatan or an enthusiastic amateur’ 
Lord Bingham, R v Robb (1991) 93 Cr.App. R. 161 @ 166 
No statutory definition of an expert in Scotland, however definitions from 
other jurisdictions including England, Australia and America make reference to 
a person being expert as a result of knowledge, skill, training, education or 
experience, and in a position to assist the decision maker with matters where 
he requires independent, impartial assistance. 
 
Two most important qualities accordingly are: 

1. possession of knowledge of the specialism in question; and 
2. an ability to to use that knowledge by virtue of training and/or 

experience in the field. 
To what purpose? 

• To provide opinion evidence, as opposed to, or distinct from, fact based 
evidence (but based upon an assumed factual matrix) in order to assist 
the judge/arbitrator in deciding the outcome of the case. 
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• The opinion(s) must be in response to clear and precise instructions. 
• All materials required in order to arrive at the opinion, including any 

other expert opinions in the case, must be provided to the expert. 
 
Adversarial model: party appointed/instructed experts 
Parties decide which experts to instruct, and what to instruction them to do. 
  
‘The bare ipse dixit of a scientist, however eminent, upon the issue in 
controversy, will normally carry little weight, for it cannot be tested by cross 
examination nor independently appraised, and the parties have invoked the 
decision of a judicial tribunal and not an oracular pronouncement by an 
expert.’ 
Lord President (Cooper) in Davie v Magistrates of Edinburgh 1953 SC 34 @ 40 
 
Role of the Expert Witness 
Recently emphasised in Kennedy v Cordia [2016] UKSC 6 
Expert witness’ evidence is admissible if 4 conditions met: 
1 – the evidence will assist the court in reaching a judgement 
2 – the expert has the necessary knowledge and experience 
3 – the expert is impartial in the presentation and assessment of evidence 
4 – there is a reliable body of knowledge or experience supporting the expert’s 
evidence. 
 
Duties of the expert witness in Scotland (1) 
Duty to the Court 
‘To say that the expert witness must give his evidence impartially, that he 
appears as an independent witness and not as an advocate for the party who 
calls him, is true but rather insulting, since it applies to all witnesses. The 
difference is that an expert who is giving opinion evidence cannot literally fulfil 
his oath to tell the truth etc, since only facts are true or false. He fulfils his oath 
by giving his opinion frankly and honestly, without minimising any difficulties it 
may cause or suppressing any doubts which he has.’ 
Sir Gerald Gordon QC, In S Mclean (ed), Legal Issues in Medicine (1981) 214 
 
Duties of the expert witness in Scotland (2) 
The Ikarian Reefer [1994] 2 Lloyd’s Rep 68, as approved by Lord Nimmo Smith 
in McTear v Imperial Tobacco 2005 2 SC 1, wherein Cresswell J set out the 
duties and responsibilities of Expert Witnesses in England. 
However: 
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‘Although the duties set out by Cresswell J in The Ikarian Reefer may be of 
assistance when looking at an expert’s testimony in court and, in particular, 
when comparing it with the testimony of other experts, it is difficult to extend 
the duties much beyond the witness box in the Scottish context.’ 
Per Lord Carloway, AW v Douglas [2006] CSOH 178 
 
Duties of the expert witness in Scotland (3) 
Duty to the Court 
The Law Society of Scotland Code of Practice at Section 11 states: 
Independence 
11. Experts will bear in mind that: 
(a) When giving evidence at court, the role of a witness of fact, or an expert 
witness, is to assist the court and remain independent of the parties; 
(b) A solicitor must not make or offer to make payment to a witness contingent 
upon the nature of the evidence given. 
 
Duties of the expert witness in Scotland (4) 
Duty to the Court 
England: Civil Procedure Rules, Part 35.3 

1. It is the duty of an expert to help the court on the matters within his 
expertise. 

2. This duty overrides any obligation to the person from whom he has 
received instructions or by whom he is paid. 
 

No equivalent rule in Scotland (at present) 
 
Recent salient warning re conflicts of interest – EXP v Barker [2017] EWCA Civ 
63 – consultant defendant’s expert failed to disclose they had been colleagues 
and had co-authored papers. 
 
Experts will be mindful of their duties to their own professional bodies (see 
individual codes of practice) 
 
Duties of the expert witness in Scotland (5) 
 
Duty to the client 
‘In stating his opinion, the expert is required ‘where there is a range of opinion’, 
(a) to summarise the range of opinion and (b) give reasons for his own opinion.  
CPR 35, Practice Direction (England & Wales) 
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‘At first sight, the requirement that an expert should indicate any opinions 
contrary to his own would appear not to be in the interests of his client. But the 
expert who fails to address honestly any view contrary to his own, will readily 
lose the favour of the trial judge, and thus do a disservice to his client.’ 
Experts in the Civil Courts, para 11.10 
 
Claims in Negligence? 
Witnesses generally are immune from suit for evidence given on oath – this 
seems to have evolved (or to at least have been considered) in similar terms to 
the immunity of counsel. However just as that immunity has been eroded in 
recent years, there may be circumstances where an action might be brought 
against an expert witness for negligent preparation of his evidence (although 
proving that the outcome of the litigation might have been materially different 
would, amongst other issues, be challenging). Such a claim might lie either at 
the instance of the party instructing the expert, or the other side. 
 
The expert’s report – reference to documents (1) 
RCS 27.1.— Lodging of documents founded on or adopted 
(1) Any document founded on by a party, or adopted as incorporated, in his 
pleadings shall, so far as in his possession or within his control, be lodged in 
process as a production by him– 
(a) when founded on or adopted in a summons, at the time of lodging the 
summons for calling; 
(b) when founded on or adopted in a petition, note, application, minute, 
defences, counterclaim or answers, at the time of lodging that writ; and 
(c) when founded on or adopted in an adjustment to any pleadings, at the time 
when such adjustment is intimated to any other party. 
 
The expert’s report – reference to documents (2) 
AW v Douglas & another [2006] CSOH 178, Lord Carloway 
(no requirement to lodge documentation referred to in an expert’s report) – 
robust dismissal of English practice 
BSA International SA v Irvine [2009] CSOH 77, Ld Glennie 
While an expert witness had a duty to volunteer all relevant information if a 
failure to do so would leave the court with a misleading impression of his 
opinion, waiver of privilege had to be approached as a matter of fairness and it 
was not relevant to a proper assessment of the evidence to know the basis 
upon which the factual assumptions were made; thus M were not entitled to 
the material founding the report. 
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Expert witnesses – ‘Hot tubbing’ and joint meetings 
"Hot-tubbing" is the colloquial name for the court process of calling expert 
witnesses to give evidence and be cross-examined concurrently. It also 
involves the parties' experts engaging in discussion together while in the 
witness box. Not all court users have warmed to the term: when Lord Justice 
Jackson reviewed hot-tubbing in his lecture to the Commercial Bar Association 
of Victoria on 29 June 2016 (Judiciary: Concurrent expert evidence – a gift 
from Australia), the Australian judges warned him against using the 
vernacular. They prefer "CEE" – concurrent expert evidence. 
Jackson LJ is a supporter of hot-tubbing and thinks it will catch on more widely 
in England and Wales. He argues it makes judges prepare more thoroughly, can 
reduce experts' time in the witness box and can thereby reduce costs. 
Since Jackson LJ's lecture in June, the findings of the Civil Justice Council's 
consultation on hot-tubbing have been published: Concurrent expert evidence 
and "hot-tubbing" in English litigation since the "Jackson reforms": a legal 
and empirical study. The report emphasises "the overarching purpose of 
expert evidence (as stated in CPR 35.3) is for those experts 'to help the Court 
on matters within their expertise'" (page 13). It also explains the various forms 
of concurrent evidence available such as: 

• Sequential, back-to-back evidence, which is counsel led and involves one 
expert then the other giving evidence, being examined, then cross- and re-
examined on one issue at a time.  

• Hot-tubbing, which is described in Practice Direction (PD) 35.11 and led 
by the judge, who acts as a chair of proceedings in leading the oral 
examination of the expert witnesses.  

• Hybrid forms of hot-tubbing, which have arisen as a result of the judge's 
power to modify the hot-tubbing procedure set out in PD35.11. The variants 
relate to how the experts are allowed to interact while in the hot-tub, 
differences in judicial practice in leading (or not) the discussion and differences 
in counsel's role.  

• The "teach-in" approach, which involves the parties appointing and 
paying for a neutral expert adviser to provide a tutorial (or teach-in) to the 
judge to improve understanding of the technical issues.  
The committee reflected on whether the process saved time, improved the 
quality of the evidence, assisted the court and saved costs and gave 
recommendations that included: training for all civil judges; amending the 
directions and listing questionnaires to ensure that hot-tubbing is at least 
considered at the Case Management Conference stage; adopting an amended 
version of PD35 and guidance for the judiciary and practitioners; preparing an 
information note for expert witnesses and helping the Academy of Experts to 
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create a training video; and ensuring references to hot-tubbing and concurrent 
evidence in the various court guides are more consistent. 
Hot-tubbing is part of a rapidly-evolving area of civil procedure. You can read 
more about the process here: Will "hot-tubbing" catch on in England and 
Wales? 
 
As for Joint meetings of experts in advance of proof, these can be helpful, but 
must be approached with caution. If lawyers are not present, as is usually the 
case, there may be a danger that an expert may be pressed into making 
inappropriate concessions. I would suggest that where joint meetings between 
expert witnesses are going to take place, they should do so once the individual 
experts have already conducted a full and thorough consideration of all 
materials in the case and there is a clear understanding regarding what the 
agenda of the meeting will be and what will be discussed. It would be useful to 
confirm whether all discussions at the joint meeting will be on a ‘without 
prejudice’ basis, or whether specific matters are to be (or are anticipated to 
be) the subject of joint agreement. 
 
Presence in court during competing testimony? 
Yes – seek leave of the court/arbitrator for this to happen – is very useful 
indeed 
It is particularly important that, where the expert evidence is to consist of one 
professional person’s view of the professional competence of another, the 
expert witness should hear the latter under examination in chief and cross-
examination before expressing his opinion… Experts, unlike lay witnesses, may 
in all cases sit in court to hear the evidence of other witnesses before they have 
themselves given evidence. This is a matter for the court’s discretion… 
The appropriate course of action is accordingly, subject to funding your 
expert’s attendance, to move the court or arbitrator to allow your expert to be 
present during the examination and/or cross examination of the other side’s 
expert. 
 
 
 
Major changes coming – Scottish Civil Justice Council – The New Civil 
Procedure Rules 
 
… there are, however, significant changes coming in Scotland with regard to 
Expert Witness Evidence 

Chapter 6. Evidence  
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6.1  The SCCR, noting Part 35 of the English and Welsh Civil Procedure 
Rules, recommended that a rule be introduced clarifying that the 
overriding duty of an expert witness was to the court. The Review also 
supported the disclosure, on request, of all written and oral instructions 
to the expert and the basis upon which the expert is remunerated, 
including whether the expert is retained on a contingency basis, has 
agreed to defer his fees, or has a continuing financial relationship with 
the agent of the party instructing him.  

6.2  The SCJC has considered the recommendations of the SCCR (Scottish 
Civil Court Review) and supports the introduction of statutory duties for 
expert witnesses. It will consider the introduction of a code of practice 
for expert witnesses, and guidance as to the form of experts’ reports. 
The SCJC does not consider, however, that the case has been made for 
requiring experts to disclose their otherwise private arrangements with 
the party that instructed them.  

The SCJC considers that the duties of expert witnesses should be set out 
in the new civil procedure rules. But the SCJC is not satisfied that experts 
should be required to disclose the terms of their instruction.  

Case management powers  

6.3  The SCCR noted the terms of rule 47.12(2)(h) of the Rules of the 
Court of Session 1994 which provides there should be consultation 
between skilled persons with a view to agreeing about any points held in 
common. The commercial judge:  

“..may direct that skilled persons should meet with a view to reaching 
agreement and identifying areas of disagreement, and may order them 
thereafter to produce a joint note, to be lodged in process by one of the 
parties, identifying areas of agreement and disagreement, and the basis 
of any disagreement.”  

6.4  The SCCR recommended that:  

“In all cases to which the active case management model applies, the 
court should have power to require experts to confer, exchange 
opinions, and prepare a note on what can be agreed and the reasons for 
their disagreements. [SCCR Report, Recommendations, paragraph 121]”  
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The SCJC considers that judges should be given the power to make 
orders about expert witnesses, including a power to require them to 
confer in advance of proof, in the interests of the narrowing of the 
issues in dispute and the efficient use of court time. 

6.5  The SCCR recommended that:  

“The provisions of RCS 47.11, whereby the commercial judge may order 
the reports of skilled persons or witness statements to be lodged in 
process, and at the procedural hearing may determine in light of these 
that proof is unnecessary on any issue, should apply generally to all 
types of action that are subject to active judicial case management.” 
[SCCR Report, Recommendations, paragraph 115]  

6.6  The SCCR considered that the advance intimation and lodging of 
witness statements was particularly helpful in the case of expert 
evidence as this gives the court proper time to prepare and shortens any 
proof diet. The SCCR commended the enabling power within the 
commercial court and recommended that it should apply generally to all 
types of action subject to active judicial case management. [SCCR 
Report, Chapter 9, paragraph 47]  

6.7  The SCJC agrees with this view and considers that this power would 
be important in allowing the ambition of the statement of principle to 
be met.  

6.8  The SCCR recommended that:  

“A rule should be adopted to introduce a presumption that an expert’s 
report would be treated as evidence in chief and that oral evidence 
would be restricted to cross examination or to comment on the terms of 
any other expert reports lodged in process or spoken to in evidence. 
[SCCR Report, Chapter 9, paragraph 91]”  

6.9  The SCJC has noted the approach of the family courts, reflected in 
the Court of Session’s voluntary protocol in family actions:  

“5.3 Where affidavits or reports have been lodged they may be treated 
as all or part of the evidence in chief of the deponent or author.  

5.4 It is recognised that the use of affidavits limits the length of proofs.”  
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The SCJC considers that the court should be able to order that the 
reports of skilled persons or expert witness be lodged in process, and 
may determine in light of these that proof is unnecessary on any issue. 
The default position should be that the report of an expert stands as 
that expert’s evidence-in- chief. 

The form of expert evidence  

6.10  At present questions of whether expert evidence is needed, what 
type, and the number of experts required, are left to the parties. The 
general response to the SCCR’s consultation indicated there was little 
support for radical reform in this area [SCCR Report, Chapter 9, 
paragraph 62]. However, some respondents suggested that the court’s 
general case management powers could be developed to give the court 
the discretion to decide what expert evidence was necessary. Flaws 
were identified in the control of expert evidence in family law cases, and 
concerns expressed about the resultant costs to parties and the public 
purse.  

6.11  The SCCR noted the approach in other jurisdictions, particularly 
that in England and Wales where expert evidence is governed by Part 35 
of the Civil Procedure Rules 1998. The general principle adopted in 
England and Wales is that the court should have control over the giving 
of expert evidence and that this should be restricted to what is 
reasonably required to resolve the dispute. [Civil Procedure Rules 1998, 
rule 35.1] Part 35 also contains a rule setting out the court’s power to 
restrict expert evidence, that rule is as follows:  

“35.4 (1) No party may call an expert or put in evidence an expert’s 
report without the court’s permission.  

(2) When parties apply for permission they must provide an estimate of 
the costs of the proposed expert evidence and identify –  

(a) the field in which expert evidence is required and the issues which 
the expert evidence will address; and  

(b) where practicable, the name of the proposed expert.  

(3) If permission is granted it shall be in relation only to the expert 
named or the field identified under paragraph (2). The order granting 
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permission may specify the issues which the expert evidence should 
address.”  

6.12  The SCCR recommended that:  

“We are not persuaded that it is necessary to introduce a general 
permission rule in Scotland or to introduce express case management 
powers that would enable the court to regulate the type of expert 
evidence to be adduced or the number of experts that parties may lead. 
With the exception of proceedings relating to children, respondents did 
not identify any problems relating to inappropriate use of experts and if 
witnesses are called unnecessarily this can be addressed by the court’s 
powers in relation to certification of witnesses.  

However, given the concerns that have been expressed in relation to 
cases involving children we recommend that the provisions in relation to 
expert evidence which apply to adoption proceedings should be 
extended to all family actions and children’s referrals.” 

6.13  The SCJC agrees that there should be no general requirement to 
seek the court’s permission to instruct an expert witness. The SCJC has 
noted the experience in courts, such as the commercial courts, where 
there is already a culture of judicial involvement in decisions concerning 
expert evidence.  

6.14  The SCCR did not endorse a presumption in favour of the 
instruction of single joint experts. It did, however, recommend that the 
court should have the power, in actively case managed cases, to order 
the instruction of such witnesses.  

The SCJC considers that parties should not require to seek the court’s 
permission before instructing an expert witness, but that the rules 
should provide for a strong power for the judge, where appropriate, to 
make orders about the identity and scope of expert witnesses and their 
evidence.  

 
Arbitration 

 
• Tribunal Appointed Experts 
• Party Appointed Experts 
• Single Joint Expert appointed by the parties 
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Rule 34 of the Scottish Arbitration Rules (Default Rule) 
(1) The tribunal may obtain an expert opinion on any matter arising in the 
arbitration.’ 
(2) The parties must be given a reasonable opportunity- 

(a) To make representations about any written expert opinion, and 
(b) to hear any oral expert opinion and to ask questions of the expert giving 

it. 
 
Tribunal can obtain an expert opinion on any matter arising – parties are 
severally liable to pay the expenses of the expert so appointed under 
Mandatory Rule 60(1)(b)(ii) 
Tribunal should not meet and discuss the case with an expert appointed by it 
without obtaining the consent of the parties: 
Hussman (Europe) Ltd v Al Ameen Developments & Trade Co [2000] 2 Lloyd’s 
Rep 83 
Scottish Arbitration Rules, Parratt & Foreman, pg 206 
 
Parties to an arbitration are, of course, free to agree all procedural and 
evidential matters they wish. In recent cases where I have acted as arbitrator, 
parties have been content to follow the Commercial Court rules of procedure 
and timetable constructed accordingly. An arbitrator can accordingly be 
enabled to direct parties to the effect that their experts should participate in a 
joint discussion and prepare a joint schedule setting out points of agreement 
and disagreement 
 
Arbitrators are of course often appointed precisely because they have 
expertise in a given field (such as a Surveyor, for example) and parties in those 
circumstances may be content to agree that the Arbitrator should exercise his 
specialist competence in making his award. I would recommend that parties 
specifically agree that course of action where it is required, for the avoidance 
of any doubt. 
 
Where expert witnesses are called, the arbitrator may of course reject their 
evidence and rely upon his own general skill and experience. However he 
should not, in those circumstances, adopt a theory of his own, or employ his 
own knowledge of specific relevant facts, and act on them, without putting this 
to the parties so that their experts have the opportunity of commenting on it. 
 

Expert Determination 
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In Zvi Construction Co LLC v. Notre Dame University (USA) in England [2016] 
EWHC 1924, the Technology and Construction Court (TCC) had to consider 
whether a party had expressly or impliedly accepted the jurisdiction of an 
expert to decide a dispute in a case where the contractual position was 
unclear. 
Facts 
TJAC Waterloo LLC (TJAC) agreed to sell a property to the University of Notre 
Dame and the parties entered into a development agreement. TJAC contracted 
with Zvi Construction (Zvi) to carry out work to the property but Zvi also 
entered into a duty of care agreement with the University and became a party 
to the development agreement. 
Zvi carried out the building works. However, on completion the University 
alleged that there were serious defects with the works amounting to around 
US$9 million. The contractual position as to the correct method of dispute 
resolution was unclear. The duty of care agreement specified that the English 
courts had jurisdiction whereas the development agreement provided for 
arbitration. Arbitration was intended where there was a dispute as to the 
meaning or construction of the agreement and determination by an expert 
surveyor was intended with regard to the parties' rights and obligations under 
the agreement. 
The University asked RICS to appoint an expert. The expert issued directions 
and the parties served their submissions about the quality of the building 
works and the alleged defects. At no point did any of the parties raise an issue 
with the expert's jurisdiction to decide the dispute. There was even a three-day 
hearing and a final decision issued by the expert which found Zvi/TJAC liable 
for the defects. The University became concerned about the other parties' 
abilities to pay any debt and issued proceedings in the US to restrain them 
from disposing of their assets. It was only at this point that Zvi challenged the 
jurisdiction of the expert and sought an injunction from the TCC to prevent the 
University from enforcing the expert's determination 
Zvi argued that the expert had no authority to issue an award against it as Zvi 
had "no rights, duties and obligations" under the development agreement and, 
as such, the expert determination clause was not binding on it. 
Judgment 
The TCC did not agree. The court highlighted that the expert determination 
clause referred to "any dispute arising between the parties". Zvi had fully 
participated in the expert determination process by exchanging 
correspondence and emails, serving submissions without reservation and 
agreeing that the expert should address liability and quantum separately. The 
deputy judge found that this amounted to a course of conduct from which it 
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was inferred that Zvi had impliedly agreed that the expert would have 
jurisdiction under the agreement to deal with the dispute. 
Commentary 
Zvi put forward some compelling arguments as to why the expert had no 
jurisdiction to deal with the dispute in the English courts and also challenged it 
in the courts in the US.  However, the deciding factor for the TCC was that Zvi 
took several active steps that made it clear that it was submitting to the 
expert's jurisdiction to deal with the dispute between the parties. 
Where a party is in any doubt about or wishes to challenge an expert's 
jurisdiction, the lesson from this case is that it must raise its concerns with 
the expert and the other parties as soon as possible, otherwise it runs the 
risk of accepting the expert's jurisdiction, either expressly or impliedly. 
 
 
Finally: Pitfalls & some asides… 
 
It is always worth considering objecting to the use of a particular expert by the 
other side on the basis that the evidence would not be admissible, would be 
incompetent, is irrelevant to the issues in the case or is not properly within a 
field of expertise. Expert evidence might successfully be rejected on the basis 
that it is too hypothetical or not based upon any first-hand knowledge or 
experience of the matters involved in the case – Sharpe v Highlands and 
Islands Fire Board 2008 SCLR 526 (decision from the Outer House upheld in the 
Division) 
 
A court can accept some parts of an expert witness’ testimony, but reject other 
parts. So, for example, an employment expert might be accepted on his 
evidence that but for the accident a pursuer would have obtained a reasonably 
well paid administrative job, but would not have otherwise worked to age 65. 
If there was evidence that the pursuer’s working life might otherwise be 
limited, the Court could reject that part of an expert’s testimony. 
 
What the decision maker cannot do, however, is reject competing opinions 
from experts and chose a third way of his own devising – in a Canadian case, 
McLean v Weir (1977) 3 CCLT 87 a pursuer/plaintiff sought to prove that the 
surgeon should have informed him that an examination performed had a 1 in 
1000 risk of causing quadriplegia. He sought to rely on the doctrine res ipsa 
loquitur and led no expert evidence that the examination was negligent. The 
defender/defendant led expert evidence to the effect that the procedure was 
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not negligent. The Supreme Court of Canada found against the plaintiff and 
gave the following opinion. 
 
‘If the medical evidence is equivocal, the court may elect which of the theories 
advanced it accepts. If only two medical theories are advanced, the court may 
elect between the two or reject them both; it cannot adopt a third theory of its 
own, no matter how plausible such might be to the court.’ 
 
An important qualification of the above rule, however, arises where the 
judge is interpreting the meaning and effect of a contractual provision and 
where there is expert evidence led/available which points to different 
meanings and/or effects. The judge’s task is to interpret the contractual 
provision and give it effect, which might involve the judge ‘steering a path’ 
between expert views. This issue may often arise in adjudications, for 
example – see City Inns Ltd v Shepherd Construction Ltd [2006] CSOH 94 & 
[2010] CSIH 68 – (with thanks to Derek Crawford MCIArb for his comments) 
 
Single joint experts in litigation? Does appear to happen in England in some 
cases, however parties often instruct their own experts all the same, leading to 
3 opinions for the judge to consider. 
 
Worst case scenario: 
Obtain a report, lodge it, don’t consult, don’t provide your expert with the 
other side’s report, then leave everything to the proof (or the day before) 
when suddenly you discover the expert has shifted his view – or worse still, 
your expert does not see the other side’s report until confronted with it in the 
witness box, at which point he changes his position… 
  
Seek to identify and then instruct an expert as early as possible. Apart from 
anything else, Scotland being a small jurisdiction and many fields of specialism 
containing fairly few experts, it is all too common that when you go to instruct 
your chosen expert they have unfortunately already been instructed by the 
other side…! 
 
Choosing an expert may be the single most important decision which you make 
about a case – move quickly, but also take some time to choose the right 
expert (e.g. a ‘big name’ expert who is otherwise well regarded may not know 
a local specialist market, which might be critical to success). 
 
Make sure instructions are clear and precise. 
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Make sure English based experts adjust the wording of their reports to reflect 
their duties in Scotland. There is no need for specific wording in a report, but 
including the ‘standard’ English wording may create confusion. 
Whenever possible, ask that experts provide their report in draft, consult with 
them and then revise their report into its final form. They may resist, but don’t 
take no for an answer! 
Provide the expert with all necessary documents including the pleadings and 
any opposing expert reports. 
 
Experts need to consider the point of view of their competing expert very 
thoroughly, and be prepared to deal with questions raised by the bench - 
nothing dissolves more quickly than an unprepared expert witness. There is no 
professional barrier to consulting with experts (unlike witnesses to fact), so do 
it as much as is required! 
 
Encourage your experts to be civil and not lose their tempers! A good example, 
on the recommendation of Sheila Webster FCIArb to whom I am most grateful, 
can be found in the opinion of Lord Malcolm in the case of Aviva v McDonalds 
[2014] CSOH 009A, a landlord and tenant case involving the branch of 
McDonald’s beside PC World out past Corstorphine: 
 
Notwithstanding the submission to the contrary, and granted that there was a 
prior history of him advising the defender, Mr Mendelsohn gave independent 
expert advice on behalf of ADL. He is not an employee of the defender. The 
evidence shows that he did not simply echo or reinforce the defender's 
concerns. There is nothing to suggest that his conclusions were unprofessional 
or tainted by bias - indeed the opposite was accepted by Mr Duncan. While Mr 
Mendelsohn felt the need to apologise for his occasionally unhelpful attitude 
towards some of the questions asked of him in cross-examination, and though 
it is true that an expert witness will do well to remain calm and polite 
throughout, none of that has caused me to doubt his bona fides and 
professionalism in respect of the advice tendered to the defender. 
 
In conclusion, I’d like to quote from Iain Drummond of Shepherd & 
Wedderburn, whose conclusion on expert witnesses in an online piece is very 
clear and concise, as follows: 
 
‘Experts and those who instruct them should be aware of the rules and 
guidance of the applicable jurisdiction. In both jurisdictions, experts should be 
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independent, professional and fair and work within the bounds of their 
expertise. In England, experts must also be aware of their overriding duty to the 
court and the duties to act expeditiously and proportionately. In both 
jurisdictions, experts must be prepared to fully explain their methodology and 
analysis of the facts and how they have arrived at their opinions. Experts in 
England are required to set out in their report that they have complied with 
their duties. There is no such requirement in Scotland. Also, experts must 
accept that ultimately the court has the final say.’ 

Stephen O’Rourke QC 
May 2019 
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A brief history of time bar

• The 1973 Act
• Five years or 20 years?
•When does the clock start running?
• “Appropriate date” (Section 6)
• Schedule 2 obligations
• Claims for reparation (Section 11)
• Date when loss and damage occurred
• Discoverability (s. 11(3))

The discoverability test

“In relation to a case where on the date 
referred to in subsection (1) above … the 
creditor was not aware, and could not with 
reasonable diligence have been aware, that 
loss, injury or damage caused as aforesaid had 
occurred, the said subsection (1) shall have 
effect as if for the reference therein to that 
date there were substituted a reference to the 
date when the creditor first became, or could 
with reasonable diligence have become, so 
aware”



Discoverability test

• Greater Glasgow Health Board –v- Baxter,
Clark & Paul 1990 SC 237
• Knowledge of loss injury or damage
• Knowledge of negligence
• Knowledge of the identity of the debtor

not necessary
• Glasper –v- Rodger 1996 SLT 44

Discoverability test

•Morrison –v- ICL Plastics
• 2013 SC 391 (Inner House)
• 2014 SC (UKSC) 222 (Supreme Court)

• Gordon’s Trustees –v- Campbell Riddell
Breeze Paterson LLP [2017] UKSC 75

Scottish Law Commission

• Interrelation of five-year and 20-year
periods
• The discoverability test
• “Long Stop” prescription date
• Standstill agreements
• Burden of proof
• Effect of fraud, concealment and error
• Definition of “relevant claim”



The new Act

• Largely enacts the SLC Report
•Major change: The discoverability test –

• Awareness that you have incurred loss injury or
damage;

• Awareness that the loss injury or damage was
caused by a person’s act or omission (whether or
not you are aware that is constitutes a claim); and

• Awareness of the identity of that person.

Conclusions

•New act goes beyond the previous
discoverability test
• Introduction of standstill agreements in

Scotland is radical
• True long stop date adds clarity
• However, otherwise not a radical

departure from the pre-existing law

Saltire Court, 20 Castle Terrace
Edinburgh EH1 2EN

andrew.foyle@shoosmiths.co.uk

03700 86 80 53
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David Massaro
Year of Call: 2014

david.massaro@axiomadvocates.com
07837 948440

Professional Career to date

Devil Masters: Gavin Walker, Morag Ross, Susan Duff, Claire Mitchell

July 2014: Admitted to the Faculty of Advocates
2013 – July 2014: Devil at the Faculty of Advocates
2012 – 2013: Senior Solicitor, Commercial Dispute Resolution, HBJ Gateley
2010 – 2012: Solicitor, Commercial Dispute Resolution, HBJ Gateley
2008 – 2010: Trainee Solicitor, HBJ Gateley
2006 – 2007: Legal Assistant, Scottish Law Commission
2006: Researcher at the University of Edinburgh (standard securities, E-commerce)

Education & Professional Qualifications

Currently studying part-time for an LL.M (Public Law), University of London (2014 – 2018)
Faculty of Advocates’ Joint Lord Reid Scholar (2013- 2014)
Postgraduate Diploma in Legal Practice, University of Edinburgh (2008)
LL.B (Hons) (1st Class), University of Edinburgh (2006)

Areas of Expertise

Commercial Contracts
Commercial Property
Company, Corporate Finance and Tax
Insolvency
Professional Liability
Public Law, Judicial Review and Human Rights
Construction and Engineering

Professional Experience

David's areas of practice are commercial and public law.

David is recommended by Chambers UK for commercial dispute resolution in Scotland. He has a 
particular expertise in property and contract matters. He also regularly acts for clients in professional 
negligence actions, insolvency and corporate cases, and construction disputes.

David is a Standing Junior to the UK Government. He represents the UK Government in judicial review 
cases, including cases concerning human rights and EU law, and in civil and commercial matters. He 
also acts for local authorities and other public bodies.
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David appears regularly in the Court of Session and the Sheriff Court. He has appeared in the UK 
Supreme Court, the Sheriff Appeal Court, the First Tier Tribunal and other specialist tribunals. He often 
represents clients in adjudications, arbitrations and mediations.

Prior to calling to the Bar, David practised as a senior solicitor for HBJ Gateley. He was the joint 
recipient of the Faculty’s Lord Reid Scholarship in 2013-14. He is a court reporter for Session Cases, a 
contributor to Court of Session Practice, and teaches property, trusts and succession law at the 
University of Edinburgh. He is studying part-time for an LLM in public law.

Recent Cases

Commercial Contracts

As Counsel:

Acting for an engineering company in a dispute about whether a consultancy agreement can be 
terminated (Court of Session Commercial Action)

Acting for a developer in a dispute with his lender about whether payments were due following 
termination of a loan agreement (Sheriff Court Commercial Action)

Acting for a bank in a dispute about the validity of a personal guarantee (Court of Session)

Acting for a property owner seeking damages for misrepresentation, including success at obtaining 
interim diligence (Court of Session)

As a solicitor:

Success in a six day proof before answer about whether a purchaser was entitled to rescind a contract 
and claim damages (Sheriff Court)

Acting for a bank in the enforcement of a personal guarantee (Royal Bank of Scotland plc v O’Donnell 
2013 CSOH 78)

Commercial Property

As Counsel:

Acting in two large dilapidations claims for commercial landlords (one in the Court of Session and one 
at arbitration)

Acting for a commercial tenant in seeking to establish a right of access to its premises (Court of 
Session)

Acting for a property owner seeking damages for nuisance, including success at debate (Sheriff Court)

Advising a commercial tenant on the prospects for terminating its lease on account of the landlord’s 
breach

Acting for a tenant in seeking interdict against the landlord from breaching the terms of the lease: 
agreement reached just before the interim interdict hearing (Court of Session)

As a solicitor:

Acting for a commercial tenant in an Arbitration concerning disputed service charges in a Deed of 
Conditions

Acting for a commercial landlord in a dispute about the validity of a break notice (Court of Session)

Acting for a property owner in a mediation in a boundary dispute for land with development potential
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Advising a commercial tenant on whether consent to an assignation had been unreasonably withheld

Company, corporate finance and tax

As Counsel:

Acting for a company seeking damages from its former director for a breach of fiduciary duty (Sheriff 
Court Commercial Action)

Advising a director on an application for leave to remain as a director following disqualification

Acting for a shareholder in a petition seeking remedies for unfair prejudice (Court of Session)

As a solicitor:

Acting for a company director defending an application for leave to bring derivative proceedings (Sheriff 
Court) Construction and Engineering

As Counsel:

Acting for a public body in two large adjudications: one with Senior Counsel and one as lead Counsel

Acting for a sub-contractor in defending a large, six party dispute about defects in a commercial 
building (Court of Session)

Acting for a building owner seeking to recover damages for defects in a large commercial building 
(Court of Session

Insolvency

As Counsel:

Acting for liquidators pursuing misfeasance claims against former directors (Court of Session and 
Sheriff Court)

Acting for a trustee in sequestration in seeking to reduce an unfair preference (Sheriff Court)

Acting in an appeal concerning gratuitous alienations to the Supreme Court

As a solicitor:

Acting for the Liquidator seeking directions from the Court on whether he could disclaim onerous 
property in Joint Liquidators of Scottish Coal Ltd, Noters 2013 SLT 1055

Acting for a trustee in sequestration in conducting a private examination of a debtor

 

Professional Liability

As Counsel:

Acting for Bank in professional negligence claims against surveyors and solicitors (Court of Session)

Acting for a borrower in a claim against a bank for mis-selling and breaches of the FCA Handbook

 

Public Law, Judicial Review and Human Rights

As Counsel:
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Acting for the Home Secretary in judicial reviews in immigration cases, including both human rights and 
EU law matters

Advice to owners of land in a dispute about the amount of compensation payable following a 
compulsory purchase

Representing a local authority in a dispute about liability for business rates

Acting in an appeal to the First Tier Tribunal from a monetary penalty notice issued by the Information 
Commissioner

Advocates Courts & Tribunals

UK Supreme Court, Court of Session (Inner and Outer House), Sheriff Appeal Court, Sheriff Courts, 
First Tier Tribunal, High Court of Justiciary, local authority sub-committee.  David also has experience 
of adjudication, arbitration and mediation.

Advocates Appointments & Memberships

2015 - Present: Standing Junior to the Advocate General for Scotland
2015 – Present: Member, Faculty of Advocates Human Rights and Rule of Law Committee
2014 – Present: Contributor, Court of Session Practice (Bloomsbury Professional)
2014 – Present: Law Reporter for Session Cases, Scottish Council of Law Reporting
2006 – Present: Part-time Tutor in Law, University of Edinburgh (Property, Trusts and Succession Law)

Publications

2015 – Present: Contributor, Court of Session Practice (Bloomsbury Professional)
2008: Standard Securities and Variation to the Standard Conditions 2008 SLT (News) 271, co-written 
with Dr Andrew Steven (Scottish Law Commissioner)

Directories

In 2016, David was ranked by Chambers UK (2017) for commercial dispute resolution in Scotland: "He 
is recommended by several market sources as an advocate to watch, with his client-handling skills 
singled out for particular praise." The comments they received from instructing solicitors included: "He 
is an excellent technical lawyer." "He is a bright and diligent advocate with a growing practice." "He is 
definitely a star of the future."

Advocates Additional Information

Learning French at the French Institute, Edinburgh
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	1. If an employee is dismissed on written notice posted to his home address, when does the notice period begin to run? Is it when the letter would have been delivered in the ordinary course of post? Or when it was in fact delivered to that address? Or...
	2. Given the vast numbers of working people who might be affected by this issue, it is perhaps surprising that it has not previously come before the higher courts. This Court, in Gisda Cyf v Barratt [2010] UKSC 41; [2010] ICR 1475, held that the “effe...
	3. There is nothing to prevent the parties to a contract of employment from making express provision, both as to how notice may or must be given and for when it takes effect, as happened in Geys v Société Générale, London Branch [2012] UKSC 63; [2013]...
	4. The essential facts are very simple. Mrs Haywood was continuously employed by various bodies in the NHS for many years. On 1 November 2008, she began employment with the Newcastle and North Tyneside Community Health PCT. On 1 April 2011, her employ...
	5. Very shortly after the transfer, the Trust identified Mrs Haywood’s post as redundant. As both parties knew, if her employment terminated by reason of redundancy on or after her 50th birthday on 20 July 2011, she would be entitled to claim a non-ac...
	6. Mrs Haywood asked that no decision be taken while she was away, but the Trust did not agree to that. On 20 April 2011, it issued written notice (in fact dated 21 April) of termination of her employment on the ground of redundancy. The Trust maintai...
	7. The crucial date was 27 April. Notice given on or after that date would expire on or after Mrs Haywood’s 50th birthday. Notice given before that date would expire earlier. Mrs Haywood and her husband were away on holiday in Egypt from 19 to 27 Apri...
	8. Mrs Haywood made various Employment Tribunal claims in respect of her dismissal, which were not pursued. In these High Court proceedings, she claims that her 12 weeks’ notice did not begin until 27 April, when she received and read the letter, and ...
	9. The claim was tried by His Honour Judge Raeside QC, sitting as a High Court Judge, in January 2014. He handed down a “partial judgment” on 27 May 2015: Case No 3BM30070. He held that it was necessary to imply a term that Mrs Haywood had a right act...
	10. The Trust’s appeal to the Court of Appeal was dismissed by a majority: [2017] EWCA Civ 153. Proudman J held that “the contents of the letter had to be communicated to the employee” (para 57). Arden LJ held that the letter had to be “received” (par...
	11. Before turning to the major issue of principle, which divided the Court of Appeal and also divides this Court, it is convenient to mention a point which was raised for the first time in the Court of Appeal by Lewison LJ. This is that Mr Crabtree, ...
	12. The Trust argues that there is a common law rule, principally derived from some historic landlord and tenant cases, which supports its case that notice is given when the letter is delivered to its address. Mrs Haywood argues that the common law ru...
	13. The Trust relies on a line of cases dating back to the 18th century, almost all in the landlord and tenant context, holding that delivery of a notice to the tenant’s (or landlord’s) address is sufficient, even though it has not actually been read ...
	14. In Jones d Griffiths v Marsh (1791) 4 TR 464; 100 ER 1121, it was held that delivering a notice to quit to the tenant’s maidservant at his house (which was not the demised premises) was sufficient. Personal service was not necessary in every case,...
	15. The other landlord and tenant cases relied on by the Trust are less helpful, because they involved express statutory and/or contractual terms. Stidolph v American School in London Educational Trust Ltd [1969] 2 P & CR 802 concerned the requirement...
	Both observations are as consistent with Mrs Haywood’s case as they are with the Trust’s.
	16. In Stephenson & Son v Orca Properties Ltd [1989] 2 EGLR 129, the deadline for giving notice of a rent review to the tenant was 30 June. The notice was posted recorded delivery on 28 June, but it was not received and signed for until 1 July. The is...
	17. Wilderbrook Ltd v Olowu [2005] EWCA Civ 1361; [2006] 2 P & CR 4, also concerned a rent review notice sent by recorded delivery, received and signed for at the demised premises. The lease incorporated the statutory presumption as to service in sect...
	Once again, this does not help us to determine what term as to service is to be implied into an employment contract, to which section 196(4) does not apply.
	18. With the exception of the employment case of London Transport Executive v Clarke (dealt with below at para 29), the only case outside landlord and tenant law relied on by the Trust is The Brimnes, Tenax Steamship Co Ltd v The Brimnes (Owners) [197...
	19. Cairns LJ made this general observation, at pp 969-970:
	20. These statements can scarcely be seen as a ringing endorsement of the Trust’s case, as their starting point is receipt. Notices delivered during normal working hours to an office which can reasonably be expected to be staffed to receive and deal w...
	21. Mrs Haywood relies upon a line of EAT cases dating back to 1980, holding in a variety of contexts which do not all depend upon the construction of the employment protection legislation, that written notice does not take effect until the employee h...
	22. In Brown v Southall & Knight [1980] ICR 617, the issue was whether the employee had the 26 weeks’ continuous employment, ending with “the effective date of termination”, then required to bring an unfair dismissal claim. The letter summarily dismis...
	23. The same approach was adopted by the EAT (Morison J presiding) in McMaster v Manchester Airport plc [1998] IRLR 112, another case of a dismissal letter arriving while the employee was away from home. This too was a case about the “effective date o...
	24. When the Gisda Cyf case, referred to in para 2 above, which concerned a summary dismissal by letter, came before Bean J sitting alone in the EAT ((UKEAT 0173/08, unreported), he agreed with all that Morison J had said - it was laying down a clear ...
	25. Edwards v Surrey Police [1999] IRLR 456 also concerned the effective date of termination for the purpose of the time limit for bringing an unfair dismissal complaint. But the issue was whether the employee’s resignation took effect when the employ...
	26. In George v Luton Borough Council (EAT 0311/03, unreported) the EAT (Judge Serota QC presiding), agreed that the acceptance of the employer’s repudiatory breach had to be communicated, but held that there might be a distinction between cases of an...
	27. Brown v Southall & Knight was followed in an entirely different context in Hindle Gears Ltd v McGinty [1985] ICR 111, and this time to the employees’ disadvantage. During a strike, employers were exempt from unfair dismissal claims only if they di...
	28. Most recently, in Sandle v Adecco UK Ltd [2016] IRLR 941, the EAT (Judge Eady QC presiding) upheld the employment tribunal’s decision that an agency worker had not been dismissed because, although the firm to which the agency had assigned her had ...
	29. Two other employment cases were relied upon by the Trust. In London Transport Executive v Clarke [1981] ICR 355, the employee had taken unauthorised leave to go to Jamaica. After sending two letters to his home address asking for an explanation an...
	30. The other case is the decision of the Court of Appeal in the Gisda Cyf case: [2009] EWCA Civ 648; [2009] ICR 1408. The majority, Mummery LJ with whom Sir Paul Kennedy agreed, approved the decisions in Brown v Southall & Knight and McMaster v Manch...
	31. In the Supreme Court, the approach of the majority was upheld. The Court emphasised that it was interpreting a statutory provision in legislation designed to protect employee’s rights, so that “the general law of contract” should not even provide ...
	32. The last employment case to mention is Geys v Société Générale, London Branch (see para 3 above). The Bank purported to exercise its contractual right to terminate the employee’s employment by making a payment in lieu of notice. The severance paym...
	33. Both parties have placed great weight on what they see as the policy considerations favouring their solution. Mr Cavanagh QC, for the Trust, points out that, as there was no express term stating how notice was to be given and when it was to be tak...
	34. He also argues that the Trust’s approach - delivery to the home address - is consistent with or more favourable than many statutory provisions about notice. He cites, in ascending order of severity, the following examples:
	35. However, as Mr Glyn QC for Mrs Haywood points out, it does not follow that any of these differing statutory provisions reflects the common law as to the term to be implied into an employment contract. Their purpose was to lay down a rule which mig...
	36. He also cites the judgment of the Supreme Court in Gisda Cyf, at para 43:
	37. Furthermore, if an employer wants greater certainty, he can either make express provision in the contract, or tell the employer face to face, handing over a letter at the same time if the contract stipulates notice in writing. Large numbers of emp...
	38. The rule established in the EAT from 1980 onwards has survived the replacement, by the Employment Rights Act 1996, of the legislation which applied in Brown and there have been several other Parliamentary opportunities to correct it should it be t...
	39. In my view the approach consistently taken by the EAT is correct, for several reasons:
	(1) The above survey of non-employment cases does not suggest that the common law rule was as clear and universal as the Trust suggests. Receipt in some form or other was always required, and arguably by a person authorised to receive it. In all the c...
	(2) The EAT has been consistent in its approach to notices given to employers since 1980. The EAT is an expert tribunal which must be taken to be familiar with employment practices, as well as the general merits in employment cases.
	(3) This particular contract was, of course, concluded when those cases were thought to represent the general law.
	(4) There is no reason to believe that that approach has caused any real difficulties in practice. For example, if large numbers of employees are being dismissed at the same time, the employer can arrange matters so that all the notices expire on the ...
	(5) If an employer does consider that this implied term would cause problems, it is always open to the employer to make express provision in the contract, both as to the methods of giving notice and as to the time at which such notices are (rebuttably...
	(6) For all the reasons given in Geys, it is very important for both the employer and the employee to know whether or not the employee still has a job. A great many things may depend upon it. This means that the employee needs to know whether and when...

	40. I would therefore dismiss this appeal. It was only on 27 April 2011 that the letter came to the attention of Mrs Haywood and she had a reasonable opportunity of reading it.
	41. The foundation of the Trust’s argument is that there is a common law rule that written notice of termination of a contract is given when the notice document is delivered to the recipient’s address, and that there is no need for the recipient to ha...
	42. I am indebted to Lady Hale and Lord Briggs for having introduced and analysed the authorities, albeit that their analyses differ, as I am able to build on what they have already said (see paras 13 and 14 of Lady Hale’s judgment, and paras 84 et se...
	43. In considering the authorities, I have found it helpful to keep in mind that there are different sorts of service, increasingly personal in nature. Putting a notice document into a post box might be said to be at one end of the spectrum. This is t...
	44. It is also helpful to keep in mind when approaching the authorities that presumptions feature prominently in them and that presumptions come in various guises too, the most obvious distinction being between the rebuttable presumption and the irreb...
	45. The starting point for an examination of the old authorities is Jones d Griffiths v Marsh (1791) 4 TR 464. This is the case in which a notice to quit was served on the tenant’s maidservant at the tenant’s house, the contents being explained to her...
	46. In deciding that the tenant had been served with due notice to quit, Lord Kenyon and Buller J expressed their decisions in rather different ways. The reports of their judgments are so short that it is worth setting them out in full. Lord Kenyon sa...
	47. Buller J said at pp 465-466:
	48. Lord Briggs takes this case as a clear statement of already settled law to the effect that a notice left at the intended recipient’s dwelling house is valid from the point of delivery. He would reject the argument that this was a decision about se...
	49. Although not cited to us, the next relevant case chronologically seems to me to be Doe d Buross v Lucas (1804) 5 Esp 153. The action was one of ejectment, to recover possession of premises. The brevity of the report makes it difficult to be sure o...
	50. From this, it seems that Lord Ellenborough considered that mere delivery at the house was not enough, and that he saw Jones v Marsh as a case of notice received by the tenant himself, because there had been no evidence to rebut the presumption tha...
	51. Next in time is Walter v Haynes (1824) Ry & Mood 149 which is one of the few examples we were given from outside the field of residential property. An action of assumpsit was brought upon a bill of exchange. A notice of dishonour had been posted i...
	52. I come then to Doe d Neville v Dunbar (1826) M & M 9. This was another notice to quit case. Two copies of the notice to quit were served at the defendant’s house, one on the servant and the other on a lady at the house. The defendant complained th...
	53. An interesting feature of this passage is the assertion that the sufficiency of the notice in Jones d Griffiths v Marsh depended on the presumption that it came to the tenant’s hands. This is in line with Lord Ellenborough’s view of it in Buross v...
	54. Lord Abbott CJ, had no doubt, however, that the notice in Neville v Dunbar was sufficient. The brevity of the report makes it difficult to gain a full understanding of the reasoning. It could be read as endorsing mere delivery to the house as suff...
	55. Doe d Lord Bradford v Watkins, the third of the three cases referred to in the argument in Neville v Dunbar, seems to have concerned a notice to quit served on one of two tenants holding under a joint demise of premises. It seems that it was left ...
	56. Papillon v Brunton (1860) 5 H & N 518 is the next case requiring consideration. Lord Briggs takes the view that this makes it “even clearer” that the principle in play is not dependent upon personal delivery to an agent. It is the case in which a ...
	57. In attempting to arrive at a proper understanding of Papillon v Brunton, it must be noted that the trial judge had left it to the jury to say whether the letter arrived at the solicitor’s chambers on the day of posting or on the morning of the nex...
	58. Whilst this passage commences with a rather general observation, suggesting that mere posting of a notice is sufficient, that thought is not continued throughout the remainder of it. As the reasoning develops, it seems to turn, at least to some ex...
	59. Martin B simply concurred with Pollock CB, but Bramwell B and Wilde B provided short judgments agreeing there should be no rule. It is difficult to ascertain precisely what was of most importance to Bramwell B, although the jury’s finding that the...
	60. So we come to the decision of the House of Lords in the Irish case of Tanham v Nicholson (1872), which I see as important. There is nothing to suggest that the fact that it was an Irish case makes any difference to the law applicable in relation t...
	61. Lord Briggs interprets the case as one about agency, rather than about service by post at the recipient’s home, but considers it to contain relevant dicta supporting the existence of a common law rule that delivery of an “ordinary civil notice” to...
	62. A little background is required as to the history of the case and the arguments being advanced by the parties. The trial judge had left to the jury the question, “Whether, in fact, the notice to quit ever reached [the tenant], or became known to h...
	63. Although all arriving at the same result, that there had been sufficient service of the notice, their Lordships differed in their reasoning. For the Lord Chancellor, Lord Hathersley, the solution lay in agency. He introduced the problem as follows...
	64. At p 568, in a passage which is worth quoting in full, he set out his view that if the servant is constituted an agent for receiving service of the document in question, service on the agent is service on the principal:
	65. So, said the Lord Chancellor, when the law has said “in repeated cases” that the effective service of notice on a servant at the dwelling house situated upon the demised property is a service upon the tenant, it has proceeded upon the basis that “...
	66. Lord Westbury thought the law on the service of notices to quit to be in an unsatisfactory state. Lord Briggs has quoted (at para 91) what he said about the undue burden on a landlord deprived of the benefit of due service by things beyond his con...
	67. Although it is possible to interpret Lord Westbury’s apparently approving reference to Lord Kenyon in Jones d Griffiths v Marsh as endorsing a principle that mere delivery at the tenant’s house was sufficient, I do not think that that interpretati...
	68. When Lord Westbury spoke of the uncertainty and doubt that had come into the law (see the passage quoted at para 93 of Lord Briggs’ judgment), I do not think that he was complaining that there had been a principle (whether or not derived from Lord...
	69. Lord Westbury introduced his final paragraph with the view that “the matter is left, by certain expressions used in former decisions, in a state of some embarrassment”. Whilst he expressed the hope that the judgment in the case may “tend to reliev...
	70. No relief came from Lord Colonsay either. His speech revolves around agency. He began it by observing (p 576) that, “[i]t is held in law that notice given to the servant of the party residing in the house is a service of notice on the master”. He ...
	71. Two features of Tanham v Nicholson strike me as particularly significant. First, none of their Lordships resolved the case by the simple route of holding that delivery of the document at the tenant’s address was sufficient notice, even though that...
	72. I need only refer to one further Victorian case, and then only for completeness. This is the decision of the Court of Appeal in Hogg v Brooks (1885) 15 QBD 256. A lease of a shop contained a provision for the landlord to terminate the demise by de...
	73. I need not add to what Lady Hale has said about the other non-employment cases upon which the Trust relies (commencing at para 15 of her judgment). I share her view of them and of what is said in the employment cases about the common law position....
	74. My unease about the suggested general common-law rule is compounded by the concentration within a narrow field of the cases upon which the Trust relies. It may be that a great deal of research has been done into other areas with no relevant result...
	75. Absent a common law rule of the type for which the Trust contends, I see no reason for a term to that effect to be implied into an employment contract. Indeed, as Lady Hale explains, there is every reason why the term implied into an employment co...
	76. I would have allowed this appeal. The question is whether the term which must be implied into a contract of employment terminable on notice so as to identify, where necessary, the time of the giving of postal notice of termination, is that notice ...
	77. The precise identification of the time when notice is given is not invariably, or even usually, necessary in order to determine when the employment actually terminated. This will usually be the time (almost always the date) specified in the docume...
	78. The question is not whether any term as to the time of the giving of notice should be implied, but rather what that term is. It is common ground that the term is one which the law implies into a whole class of contract, rather than one which is co...
	79. Contracts of employment are only a sub-species of a much larger group of what may be described as relationship contracts terminable on notice. They include contracts between landlord and tenant, licensor and licensee, contracts of partnership, ser...
	80. Nor do the particular facts of this case call for an anxious re-examination or development of the previous law, even though the financial consequences for the parties are, because of an unusual fact (the approach of the pension threshold on the em...
	81. In my judgment there has been for over two centuries a term generally implied by law into relationship contracts terminable on notice, namely that written notice of termination is given when the document containing it is duly delivered, by hand or...
	82. I would add that there are in my view sound reasons of policy why the implied term should be as I have described, to some of which I will refer in due course. But these do not amount even collectively to a ground for my conclusion, save in the neg...
	83. I gratefully adopt Lady Hale’s summary of the facts. Although the date upon which the termination notice was duly delivered was postponed because of the absence of anyone at Mrs Haywood’s home to sign for recorded delivery, the helpful interventio...
	84. I am also content largely to follow my Lady’s summary of the authorities, although I will need to say a little more about the reasoning in some of them. The earliest is Jones d Griffiths v Marsh (1791) 100 ER 1121. The issue in that case was as to...
	85. I would not agree with the submission for Mrs Haywood that the case was one about service upon an agent of the tenant, although it was given to a servant. The judgments make no mention of agency, and service was said to be effected by leaving the ...
	86. The very short report of Doe d Buross v Lucas (1804) 5 esp 153 does seem to suggest a different analysis from that laid down by Kenyon CJ in Griffiths v Marsh, for the reasons set out by Lady Black in her judgment. But it is important to bear in m...
	87. With respect to Lady Black I do not consider that Walter v Haynes (1824) Ry & M 149 is of any real assistance. That was a case in which the plaintiff sought to prove service of a notice of dishonour of a bill of exchange by evidence only that she ...
	88. Doe d Neville v Dunbar (1826) Moot M 9; 173 ER 1062 is the earliest case cited to us about the timing of service, again of a notice to quit. The relevant lease required two quarters’ notice to quit. Notice to quit on the September quarter day need...
	89. Lady Black notes in her judgment that both counsel and the judge referred to a presumption of due delivery where the recipient’s agent is given the notice, and is not called to prove that she did not inform her master in good time. But it is hard ...
	90. Papillon v Brunton (1860) 5 H & N 518; 157 ER 1285 makes it even clearer that the principle is not dependent upon personal delivery to an agent. It is also the earliest case about postal service. Again, service of the notice to quit had to be give...
	91. The question reached the House of Lords in Tanham v Nicholson (1872) LR 5 HL 561 on an Irish appeal. It was about personal service of a landlord’s notice to quit upon an agent of the tenant at the tenant’s home, which formed part of the demised pr...
	92. Later, commenting on the Jones v Marsh case, he continued:
	93. Lord Westbury concluded:
	94. A recurrent theme in the speeches of both the Lord Chancellor and Lord Westbury is that, to the extent that the dicta originating with Buller J in Jones v Marsh and Lord Ellenborough in Buross v Lucas might suggest that delivery to the recipient’s...
	95. Lady Black refers to Hogg v Brooks (1885) 15 QBD 256. The case may have turned upon an unusually drafted break clause in a lease. In any event none of the authorities cited to us are referred to in the brief judgment of Brett MR. His conclusion ap...
	96. I agree with Lady Hale that Stidolph v American School in London Educational Trust Ltd [1969] 2 P & CR 802 is not of decisive force, because it was not suggested that the intended recipient was not at home when the relevant statutory notice arrive...
	97. The Brimnes, Tenax Steamship Co Ltd v The Brimnes (Owners) [1975] 1 QB 929, CA was a case about the summary termination, by telex, of a charterparty by the owner upon breach by the charterer. It was not about termination on notice. The dicta cited...
	98. In my judgment the Trust was right to place emphasis in its submissions upon the wide range of statutory provisions which appear to be formulated upon an assumption that service of what may loosely be described as ordinary civil notices is complet...
	99. Like Lewison LJ, and in respectful disagreement with Arden LJ, I do not read Freetown Ltd v Assethold Ltd [2012] EWCA Civ 1657; [2013] 1 WLR 701 as an authority to the contrary. At para 37, Rix LJ speaks of the common law as requiring proof of rec...
	100. The essential difference between my analysis of the common law cases and that of Lady Hale and Lady Black is that they treat them all as at least consistent with the theory that delivery to an agent is as good as delivery to the principal, in the...
	101. In days when homes were (at least among the moneyed classes who could afford to litigate) usually staffed even where their resident owners were away, there may not have appeared to be much practical difference between the transfer of risk when th...
	102. Turning to cases about employment there is, as Lady Hale observes, very little about the common law as to termination on notice. There is however a significant amount of authority about the requirements for summary termination. In my judgment, th...
	103. It is therefore no surprise to find dicta in some (although not all) of the authorities on summary termination (usually called dismissal) to the effect that actual communication to the employee is necessary. By contrast termination on notice alwa...
	104. The rules which the common law has developed over centuries about the giving of ordinary civil notices represent a compromise between the reasonable need for the givers of the notice to be able to exercise the right triggered by the notice, at a ...
	105. Brown v Southall & Knight [1980] ICR 617 was a case about summary dismissal. The question was whether the date of delivery of the letter summarily dismissing the employee was the effective date of termination for statutory purposes connected with...
	106. The next in time is London Transport Executive v Clarke [1981] ICR 355, which was about the requirements for the effective communication by the employer of its election to treat a repudiatory breach by the employee as having terminated the contra...
	107. The EAT applied a slightly more nuanced approach to the requirements for communication of summary termination in Hindle Gears v McGinty [1985] ICR 111, which was a case about the attempted summary dismissal of an entire group of striking workers,...
	108. McMaster v Manchester Airport plc [1998] IRLR 112 was also a case about summary dismissal. That much was common ground. It is true that the requirement for communication to the employee, for the purpose of determining the effective date of commun...
	109. Edwards v Surrey Police [1999] IRLR 456 was not (save in a statutory sense about constructive unfair dismissal) about a dismissal at all. Rather, it was about summary resignation. The issue was whether the employee’s employment had an effective d...
	110. The next case, George v Luton Borough Council (2003) EAT/0311/03 is also about summary termination by resignation. The employee gave notice by letter dated 30 July 2002 that she was resigning with effect from 31 July, complaining of constructive ...
	111. Potter v RJ Temple plc (2003) UKEAT/0478/03 was yet another case about an employee’s acceptance of repudiation by the employer as putting an immediate end to the contract. The acceptance was faxed to the employer, and arrived at 8.21 pm on 13 Sep...
	112. The developing jurisprudence in the EAT about the effective date of termination by an employer was approved in the Court of Appeal by majority and by this court unanimously in Gisda Cyf v Barratt [2009] ICR 1408 and [2010] 4 All ER 851. It was ag...
	113. The phrase “effective date of termination” defined in section 97(1) of the Employment Rights Act 1996 contains separate formulae, in separate sub-sections, for termination on notice, and termination without notice. For termination on notice it is...
	114. The only considered judicial view in Gisda Cyf about what was the relevant law of contract for the purpose of determining when summary dismissal by letter to the employee’s home took effect is to be found in the dissenting judgment of Lloyd LJ in...
	115. I agree with Lady Hale’s reasons for not finding this court’s decision in Geys v Société Générale, London Branch [2012] UKSC 63; [2013] 1 AC 523 of significant assistance. It was about the ordinary common law of contract, but it was specifically ...
	116. Likewise I have not found significant assistance from the latest dismissal case in the EAT, namely Sandle v Adecco UK Ltd [2016] IRLR 941. The question was whether the employee had been summarily dismissed by inaction on the part of the employer....
	117. Standing back and reviewing the employment cases as a whole, the following points stand out. First, none of them was about termination on notice, by the employer or the employee. They were all about summary termination. Secondly, and unsurprising...
	118. I have already expressed my view that policy plays a subordinate role where there is already an established common law principle which supplies the standard implied term. I have described the common law principle that an ordinary notice takes eff...
	119. Some of its advantages benefit both parties equally. The foremost is certainty. Both the employer and the employee need to know when the employment will actually terminate, even where (as often happens) the notice expresses an expiry date by refe...
	120. Counsel for Mrs Haywood submitted that it was a policy advantage to treat both the statutory test for effective date of termination and the common law rule about the taking effect of a notice of termination in the same way. I disagree. First, it ...
	121. Where, as here, the development of a standard implied term at common law may be perceived to be based upon a compromise about the fair allocation of risk, as I have described, it is inherently unlikely that all policy considerations will point in...
	122. It will already be apparent that I find myself in broad agreement with the reasoning of Lewison LJ in his dissenting judgment. As for the majority, Proudman J held that nothing less than actual communication to the employee would suffice: see par...
	123. Lady Hale’s formulation is slightly different again. She prefers the formula that notice is given at the earlier of the times when it is read, or when the employee has had sufficient time to do so. It is to be noted that, if departure is to be ma...


